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The U.N. and Business:  Beyond the Global Compact
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Abstract:  

The United Nations has garnered significant publicity from the U.N. Global Compact, the voluntary partnership between the United Nations, the private sector, and nongovernmental organizations.  Less well known, and less well understood, are the U.N.’s other activities related to the role and regulation of transnational corporations, activities that began in the early 1970’s and continue to the present.  This paper chronicles the U.N.’s work outside the Global Compact on the issue of transnational corporations, reviews the results of the most recent efforts by the Special Representative of the Secretary-General, and offers ideas for a future direction for the U.N.
_________________________________________________________________________________________________

I.  Introduction

The United Nations has garnered significant publicity from the U.N. Global Compact (GC), the voluntary partnership between the United Nations, the private sector, and nongovernmental organizations (NGOs). 
  Launched in 1999 by then U.N. Secretary-General Kofi Annan with much fanfare, the GC has continued to attract both participants and publicity.
 

Less well known, and less well understood, are the U.N.’s other activities related to the role and regulation of transnational corporations (TNCs).
   In fact, the U.N. has been involved on a more or less continuous basis with the issue of international corporate behavior since the early 1970’s.
 Moreover, even as the Secretary-General was creating his voluntary Global Compact, the U.N. continued to investigate other methods of improving corporate behavior through the U.N. Commission on Human Rights (H.R.C.).
  Those activities have continued to date via the Special Representative to the Secretary-General with Regard to Business and Human Rights.  

This paper will chronicle the U.N.’s other efforts, both before the establishment of the GC and since its inception, to give a more complete picture of U.N. involvement in rethinking the response to the massive globalization of business and the new concerns raised by it.  What this history shows us is that, while the U.N. has occasionally garnered the political will to be a thought leader in the conversation on how to regulate global/transnational business, the organization’s major decisions are ultimately controlled by powerful nations with little or no interest in disturbing the status quo.  This dynamic has meant that, after thirty years of work on the appropriate regulation of TNCs, the U.N. solutions do little to answer the unique challenges posed by transnational business as it has evolved since World War II.

Part II of this paper sets out the chronology and development of the U.N.’s efforts to examine the issue of transnational business.  Part III analyses what this history tells us about the role of the U.N. in addressing transnational business.  Part IV looks in more detail at the most recent U.N. product in this area, the Special Representative’s proposed framework for transnational business and human rights.  This framework was approved by the H.R.C. in 2008, making it the primary focus of U.N. efforts in this field at present.  Part V then discusses future direction for U.N. efforts with regard to TNCs.
II. A Brief History of the U.N. and Transnational Business

A.  Early Efforts:  The U.N. Commission on Transnational Corporations

The early 1970’s marked a critical point in the evolution of the international relationship with TNCs.
  This period saw both the U.N. and many former colonies reassessing the world economic order, which seemed to depend on the power of established states and, increasingly, large corporations over newly formed countries with still-developing economies.
  This view led to calls for comprehensive international regulatory regimes as a mechanism to achieve a more just economic reality.

Dissatisfaction with the then-existing international economic regime dates back to the Havana Conference of 1948, but calls for a new order had begun in earnest in the early 1960’s.
  This dissatisfaction sprang out of developing states’ frustration with their growth prospects under the existing economic structure of the Bretton Woods institutions.
  A decade later, developing nations took an even dimmer view of their prospects for progress under the existing economic rules.
  At the same time, they perceived increased economic power in their wealth of raw materials and primary commodities, which were important to developed states’ manufacturing, and saw these as leverage for forcing change in the existing system.
  In addition, they felt a strong political desire to be included in decision making as full members of the international community.
  The Group of 77(G77), a coalition of 77 developing countries, was formed at an early session of the U.N. Conference on Trade and Development (UNCTAD) to promote an international agenda more responsive to the desires of the former colonies.
  The success of OPEC in the early 1970’s sparked a renewed and strengthened call for a New International Economic Order.

At a Special Session called specifically for the purpose, the U.N. General Assembly adopted a Declaration and Programme of Action on the Establishment of a New International Economic Order.
  The Declaration focused specifically on the plight of newly-created states as they achieved independence, and fixed blame for the continuing poor economies of these states on past exploitation under colonialism.
  The NIEO was intended to make developing nations full members of the international community, both politically and economically, by leveraging those nations’ raw materials and commodities.
  This would be accomplished on the political front by recognition of the principles of “full permanent sovereignty of every State over its natural resources and all economic activities,”
 and of states’ right to regulate the activities of transnational corporations within their borders as a function of their sovereignty.
  The economic focus of the NIEO was in creating a framework to allow developing states to focus the use of their natural resources in ways that fostered true economic development for them.
  Taken together, these provisions were meant to alter the rules of the post-colonial game, rules that perpetuated the inequalities between the developed and developing states.

More dramatically, the year 1972 saw a major shift in international views of TNCs, for, in that year, Chilean president Salvador Allende alerted the U.N. General Assembly to plans of the International Telegraph and Telephone Company (ITT) to overthrow his government, with the aid of the U.S. government.
    Not surprisingly, the first calls for international codes of conduct for TNCs were made at the U.N. Commission on Trade and Development (UNCTAD) conference that year.
  President Allende’s death a year later in a CIA-supported military coup “contributed significantly to the success of the lobby for U.N. codes of conduct as part of a program for a New International Economic Order.”
  At the same time, several U.S. government investigations unearthed evidence of transnational business corruption on a large scale, further tarnishing the image of business, and, in particular, of TNCs.
  

These incidents underscored the rising importance of TNCs as international actors, and focused attention on the effect of TNCs both on economic development and on international relations.  TNCs were a relatively new development in international business.
  The distinctive characteristics of the TNC include large size,
 oligopolistic market control,
 centralized management control,
 and a global approach to business.
 Significantly, TNCs were a product of developed countries, with the consequent concentration of the wealth created by them.

As an indicator of increasing international economic interdependence, TNCs raised unique issues for developing states.
  The differences in economic power and other capabilities between the TNCs and often relatively weaker developing states created a sense of vulnerability in the states.
  The developing nations often viewed “interdependence” as economic dependence for them, with their sovereignty threatened by the activities and might of the TNCs.
  Adding to this tension was the states’ sense that TNC objectives did not always mesh with their own national objectives.
  Given their limited experience and expertise in dealing with TNCs and their unequal bargaining power, developing states often viewed TNCs with suspicion.

Nor could the developing states rely on the law to solve their issues with TNCs because the unique legal forms of TNCs created legal and jurisdictional gaps.  TNC parents and subsidiaries were incorporated under the domestic law of a particular country.
  However, the extension of their activities across national borders prevented municipal law from reaching all of their activities.
  TNCs were bound by the law of the jurisdictions where they had operations, but might also be subject to the application of the law of their home state in some instances.
  Because the laws of home and host states were not coordinated, their application sometimes overlapped and sometimes resulted in gaps.
  While no single state could adequately regulate TNC activity, there was no international mechanism to do so, either.
  The global approach of TNCs was fundamentally at odds with the international framework of nation-states.

U.N. delegations from several African and South American countries began pressuring the U.N. to play a role in dealing with TNCs.
  Since most TNC activity at the time was based on foreign direct investment, the issues created by TNCs were initially conceptualized as investment-related issues.  The U.N.’s initial response to the discussion was to focus its attention on the TNC-state dynamic, inherent in any foreign investment, a dynamic that has both an economic and a political component.
  In 1972, the U.N. Economic and Social Council (ECOSOC) mandated the formation of a Group of Eminent Persons “to study the impact of multinational corporations on economic development and international relations.”

1.  The Group of Eminent Persons and “The Impact of Multinational Corporations”

The Group of Eminent Persons (GEP) included members from the public sector, from academia, and from public and private enterprises; members came from a wide variety of countries, both developed and developing, market-oriented and socialist-oriented, large and small.
  The GEP’s task was to collect and study as much information as possible on the subject of TNCs, with an eye to proposing conclusions and recommendations both for national governments and international action.
   

The culmination of the GEP’s work was the landmark report “The Impact of Multinational Corporations on Development and on International Relations,” published by the U.N. in 1974.
  The GEP’s hearings and report “set the agenda for the U.N. contribution to the debate on TNCs for many years.”
   The investment focus was clear in the specific topics addressed in the report.  For example, in discussing the issue of TNCs “impact on development”, the report highlights problems that are now the standard fodder of nearly any analysis of foreign investment, including potential negative impact of TNCs on local culture, the potential for the radically unequal distribution of the economic gains from foreign investment, potential environmental damage to host states, the tension over the ownership and control of valuable natural resources, and the sometimes unequal bargaining power between host state and TNC.
  The issues identified as affecting international relations include the threat of interference in or subversion of the host state political system by TNCs, TNC behavior which could be a catalyst of confrontation between states, and fragmented jurisdiction over TNC conduct.

At the same time, the GEP clearly placed its discussion of specifics in the context of ECOSOC’s broader mandate to address the preservation and promotion of economic, social, and cultural rights internationally.
  Reflecting the concerns of many of the developing countries and the call for a New International Economic Order, the report makes clear that the role of TNCs must be viewed as more than the “division of gains” with host states; TNC-state relations are part of the whole development process and go to the very purpose of development.
  These nations were looking both for a fairer distribution of economic resources and greater accountability of TNCs to the international community.
  Further, in discussing the international economic system, the report recognized that “the invisible hand of the market [was] far from the only force guiding economic decisions”, noting the important role played by conscious planning of economic decisions.
  The role of public mechanisms – both national and international – in that planning process, the report continues, is “the basic problem demanding a solution.”
  The GEP identified the “global character” of TNCs as raising unique issues, requiring analysis in a comprehensive framework which could lead to harmonization across national boundaries.

Given this macro-level view of the issues raised by current TNC conduct, and the recognition that existing national mechanisms were insufficient to address the issues raised, the GEP recommended both “machinery” and action at an international level.
  The GEP proposed the creation of a commission and centre on multinational corporations, specifically mandated to assist ECOSOC in its deliberations on the issue of TNC behavior and its regulation.
  High on the list of GEP recommended projects for the new commission was the evolution of a set of recommendations that would act as a code of conduct for TNCs and states.
  Despite the ideological differences between developed and developing states on the role of TNCs and the general need for the international apparatus proposed, ECOSOC accepted and approved the GEP report and set to work on the recommendations in 1974.

2.  The U.N. Commission on Transnational Corporations and the code of conduct
In accordance with the GEP proposal, ECOSOC created the U.N. Commission on Transnational Corporations (the Commission on TNCs) in late 1974, with the U.N. Centre on Transnational Corporations (UNCTC) as its research and administrative body.
  The Centre was tasked with work in the three main areas identified in the GEP report:  researching and providing reports on the activities of TNCs; strengthening the capacity of developing countries in dealing with TNCs; and drafting proposals for normative frameworks for the activities of TNCs.

The UNCTC’s work on each of these three tasks began in earnest and with great expectations in the late 1970’s.  Over the next decade, the UNCTC devoted enormous energy to the task of studying the activities of TNCs.
  It produced a range of written reports, both sector-specific and region–specific, creating the first “library” of data and information on TNCs.
  At the same time, UNCTC personnel worked with developing economy countries to help them better understand how to interact with TNCs.

In 1976, the Commission on TNCs made the formulation, adoption and implementation of a draft UN Code of Conduct on Transnational Corporations one of its top priorities.
  Following a number of preliminary studies,
 the UNCTC published its most significant report to date on the topic, “Transnational Corporations:  Issues Involved in the Formulation of a Code of Conduct.”
  The Issues Report set out the primary issue areas for any proposed code,
 which themselves reveal the most difficult questions to be answered in pursuit of a code.  In defining the “scope” of a code, for example, there were differences of opinion as to who would be covered by code provisions.  Developing nations saw the code as primarily addressing the conduct of TNCs, while developed countries and business called for a code that covered the conduct of TNCs and nation-states.
  Much of this discussion of the coverage of the code depended on the identified purpose of the code.  The report itself recognized that the Commission on TNCs’ discussions reflected the idea that a code would be “development-oriented”, observing that the international community sought to influence and/or regulate TNC activities to “ensure that they behave according to the developmental goals of the countries in which they operate, and in host developing countries in particular.”
  Developed nations saw the code as important primarily to guard against discriminatory treatment of TNC subsidiaries by host governments.
   A similarly sticky issue was that of the legal nature of a code:  would the code be voluntary or mandatory?  Since TNCs are subject primarily to national, rather than international, law, how would code provisions be applied to TNCs?
  Although the Issues report made no recommendations for resolution of these issues, its discussion set much of the framework for subsequent work done on the code.

Following publication of the Issues Report, the Commission on TNCs established an Intergovernmental Working Group specifically to produce draft proposals for “normative frameworks” for TNCs, i.e., a code of conduct; the group began work in 1977.
  Despite the Commission’s good intentions, this work was ultimately to be derailed.

The first draft of the proposed code was submitted by the Intergovernmental Working Group to the Commission in 1982.
  However, aspects of the code effort had proved so contentious that the Commission itself took control of the remainder of the negotiating and drafting process, setting up a Special Session of the Commission to do so.
  The Commission’s draft of the code was proposed in 1986.
  

Although there was agreement on a great number of provisions,
 the proposed code met with little success.   The remaining areas of disagreement reflected ideological differences on the need for and form of regulation of TNCs, which existed between developed and developing states.
  For example, there was continuing debate over the precise outlines of the provision guaranteeing states “permanent sovereignty” over their natural resources.
  This concept was a building block of the New International Economic Order and, therefore, of real importance to developing states.
  But, developed nations, concerned about continuing threats of expropriation of their nationals’ property and creation of more favorable investment climates in developing countries, were dissatisfied with the proposed code.
  Similarly, there were ideological differences with regard to the issue of the standard of treatment of TNCs by host states.  Host states asserted their sovereignty and argued for a national treatment standard, while developing nations wanted this treatment standard linked to international law.
  
These areas highlighted the continuing tension between the developing nations’ focus on guarding their sovereignty and the developed nations’ focus on access to resources and markets.
  This tension was nowhere more apparent than in the division over the legal nature of the code, the single largest bone of contention.
  The developing nations insisted that only a mandatory code would suffice to reach their objective of aligning TNC conduct with the policy goals of the NIEO.
  For developed countries and TNC management, a mandatory, legally binding code was “anathema.”
 

This split was exacerbated by changed political climate in several key countries.  Most importantly, the U.S. had a different president than when the code was begun (Ronald Reagan replaced Jimmy Carter in 1980), one committed to market-driven measures and limited government regulation.
  As the home state of most TNCs at the time, the United States had the incentive to argue against anything other than a completely voluntary code, and used its political clout to stall the code.
 
Debate on the code continued through the late 1980’s, but as the decade waned the forces against the code gained strength.  This period of time saw two important developments that seriously jeopardized the code efforts.  First, foreign direct investment patterns changed in ways that weakened developing nations’ attractiveness to TNCs.
  Advancements in new materials and processes lowered the demand for many of the raw materials historically supplied by developing nations.  At the same time, increasing automation made developing states’ labor surplus a less important consideration in manufacturing.
  Foreign investment flows to developing nations stagnated, while flows between developed nations increased.
  Thus, the natural resource bargaining power of the developing states had been radically diminished.
  

A second development was the increase in attempts to create “soft law” mechanisms directed at a wide range of specific issues related to TNCs.
  Efforts existed in a variety of organizations, including the Organization for Economic Cooperation and Development (OECD), the International Labor Organization (ILO) and UNCTAD.
  A UNCTC report on the code efforts expressed surprise at the progress made on these soft law mechanisms, while the code itself was largely stalled.
  Given that the major point of contention in the code negotiations was the legal status of the code – would it be voluntary or mandatory – this development should have been expected.  For the developed nations and TNCs, who opposed the idea of a mandatory code, it made sense to pursue soft law options, all of which by definition would create no legally binding obligations.
   Further, soft law mechanisms undercut the attempts to make the code mandatory (a sort of “crowding out” of the mandatory option)
 and otherwise made the code irrelevant by covering much of its substance in other agreements.
  The new soft law mechanisms, to a large extent, rendered moot the outstanding disagreements on the code, especially the important conversation about the binding nature of the code.

At the same time, the chairman of the Commission on TNCs requested that the General Assembly take charge of the issue of the code of conduct for transnational corporations.
  In late 1990, the General Assembly requested that its President open consultations on the code proposed by the UNCTC, with the goal of achieving agreement on such a code.
  By 1993, negotiations had ground to a halt and then Secretary-General Boutros-Ghali reported to the General Assembly that delegations to the consultations believed the attempt to draft a code should be abandoned.

More significantly, during this same time, the Commission and the UNCTC’s very existence was threatened.  The post of UN secretary-general had changed hands in 1992, with Boutros Boutros-Ghali taking over.  Boutros-Ghali had needed U.S. support for his appointment and, to win that support, agreed to U.S. demands to “reorganize” the Commission on TNCs and UNCTC.
  As part of his restructuring in January 1992, Boutros-Ghali disaggregated UNCTC functions, 
 and ultimately dissolved both the Commission on Transnational Corporations and the UNCTC.   With the dissolution of the Commission on TNCs and the UNCTC, and the General Assembly’s decision to abort negotiations on the code of conduct, the third part of UNCTC’s mandate – to draft proposals for norms for TNCs - was seemingly forgotten.

B.  A Changed Focus:  The U.N. Commission on Human Rights and TNCs
1.  The Sub-Commission on the Promotion and Protection of Human Rights 

While one part of the U.N. was abandoning its efforts to formulate norms to regulate the conduct of TNCs , another part of the U.N. was just beginning its investigations into the role of TNCs.  During the early 1990’s, the U.N. Commission on Human Rights (“the H.R.C.“) and its Sub-Commission on the Promotion and Protection of Human Rights
 (“the Sub-Commission“) started investigating the link between TNCs and human rights.
  Their focus was on indigenous populations and issues related to land, most importantly self-determination, access to and control of natural resources, and environmental degradation.
  An important part of the Sub-Commission’s early work was to further research the actual practices of TNCs and the effect of those practices on the human rights of indigenous populations.
     

The Sub-Commission turned to the UNCTC for help with this research and requested that the UNCTC assist in “preparing a database on transnational investments and operations on indigenous peoples’ lands and territories….”
  During the early 1990’s, the UNCTC produced several reports, comprising a global survey of the impact of TNCs on indigenous populations.
  The final report contained recommendations designed to “mitigate the impact of TNCs on indigenous peoples’ lands, and increase indigenous peoples’ participation in relevant government and TNC decision-making.”
 

Although the Sub-Commission’s primary focus was the status of indigenous populations, it continued to probe the effect that TNCs had on developing countries’ right to development.  Shortly after submission of the final UNCTC report,  the Sub-Commission adopted a resolution on “Measures Towards the Full Realization of Economic, Social and Cultural Rights”, which requested the Secretary-General to prepare a study on the relationship between human rights and TNCs.
  A year later, the Sub-Commission requested an additional report from the Secretary-General and also asked that governments and non-governmental organizations be invited to submit information on the impact of TNCs on human rights.

By the time it met for its regular session in August 1996, the Sub-Commission had the Secretary-General’s reports requested in its 1994 and 1995 resolutions
, as well as the background reports prepared by the UNCTC.  The 1996 session was to focus on the findings in these reports and the future of the Sub-Commission’s work in this area.  It is at this point that the Sub-Commission and the full H.R.C. began down divergent paths.  The Sub-Commission’s review of the findings of those reports as a whole showed, it believed, the tension between the profit-seeking motive of TNCs and the protection of human rights, a tension that the Sub-Commission found to be ordinarily resolved in the favor of the TNCs.
  This tension required a systemic and strategic response to protect human rights in the face of increasing power and influence of TNCs.
  Thus, the Sub-Commission saw the next stage of its work as focused on the development of a new international regulatory framework for TNCs.
  To that end, the Sub-Commission adopted a resolution recommending that the full HRC appoint a Working Group on the methods and activities of TNCs, specifically mandated to continue the study of the relationship between TNCs and human rights and to make recommendations for the regulation of TNC activities.

The H.R.C. declined to follow the Sub-Commission’s recommendation and, instead, issued a resolution on “Human rights and extreme poverty.”
  Significantly, the resolution contained no plan for future work on the issue of TNCs and human rights.
  The Sub-Commission then took matters into its own hands by requesting a final report, a working document on the impact of the activities of transnational corporations on the realization of economic, social and cultural rights.
  This report was submitted to the Sub-Commission in June of 1998.
 
2.  The Draft Norms for Transnational Corporations

The subsequent work of the Sub-Commission and the resulting draft Norms were based on the three preparatory reports delivered to the Sub-Commission in 1995, 1996, and 1998.
  An overview of these reports and their intellectual antecedents is, therefore, helpful in understanding the Norms.  The starting point for the thinking in the three reports is in two previous U.N. General Assembly resolutions:  the Declaration on Establishment of a New International Economic Order and the Declaration on the Right to Development.
  As explained above, the NIEO attempted to address the developed world’s tendency to use the developing countries for their own purposes, resulting in extreme disparities in the distribution of wealth between developed and developing countries.
  In this scheme, TNCs were seen as an instrument of economic imperialism.
  The NIEO referenced the concept of “development,” but focused on the economic development of these newly independent states.
  Despite some degree of economic progress by developing states over the next decade, actual progress toward the new economic order was still minimal.
   But progress had been made in articulating the concept of “development” and identifying what exactly this new order was supposed to bring.  The U.N. General Assembly Declaration on the Right to Development defined “development” as not merely economic, but as the interrelationship between economic, social and cultural rights.
  It proclaimed that humans must be the center of all economic activity and urged that all actions be consistent with providing full opportunities for the exercise of all fundamental human freedoms to all people.
  These two Declarations taken together were based on a world view that saw a post-colonial history of continued exploitation of developing countries, and attempted to identify constructs (political, economic, and social) that would prevent further exploitation in the future.
  

The Sub-Commission reports incorporated much of the thinking developed in the Declarations for the New International Economic Order and the Right to Development, emphasizing in particular the importance of the right to development as defined by the Declaration as goals of the international economic order.
  However, the focus of these reports was not on the relationships between nation-states, but on the activities of TNCs and their effect on human rights.
  The reports started from the premise that TNCs exerted enormous influence on the economic and social development of developing countries through foreign direct investment.
  But, the reports noted, the interests of TNCs and their host countries were often at odds.
  As profit-seeking entities, TNCs were fundamentally self-interested.
  This meant that TNCs not uncommonly pursued strategies that were good for them, but detrimental to the development of the host state.
  
Aggravating this situation was the unequal bargaining power that often existed between TNCs and host states.
  The concentration of wealth and assets in developed nations and TNCs could leave host states in a relatively weak bargaining position, one where the TNC wielded inordinate power in crafting the terms of its presence in the state.
  Thus, the state, which should have been the primary protector of its own natural resources and population, could end up relatively powerless to regulate TNC activities, leaving itself open for a new form of exploitation.
  This cycle meant that TNC activities could perpetuate the inequalities created by former colonial regimes.
  

Last, the 1996 and 1998 Reports specifically recognized that the unique structures of TNCs created legal and jurisdictional gaps, where no state could effectively regulate TNC action.
  The “global reach” of TNCs, the 1996 Report noted was not matched by any “global system of accountability.”
  

Given states’ duty to cooperate to achieve the right to development, the concentration of economic power as an obstacle to development, and the increase in importance of TNCs as global actors, the question became how to “manage the proliferation of TNCs to the benefit of all.”
  Both the 1996 and 1998 Reports focused on an international regulatory framework to do so.
  While neither Report jettisoned the state as the principal guarantor of human rights and, therefore, regulation,
 both recognized the failings inherent in the old construct of the nation-state and the new legal and organizational structures that TNCs were developing.
  No single state – whether home or host – or combination of states could reach all the potentially harmful activities of TNCs.
  Thus, the Reports called for international mechanisms to supplement the existing state mechanisms.
  

Convinced by the reports of the need for continued work on the issue of TNCs and human rights, the Sub-Commission created a Sub-Commission Sessional Working Group on the Working Methods and Activities of TNCs (“the Working Group”) at its August 1998 session.
  The Working Group’s mandate included further information gathering and study of TNC activities
, but, more significantly, also authorized “standard setting activities.”
  At its first meeting, the Working Group specifically discussed a possible code of conduct for TNCs and appointed a Group member to begin work on a draft code.
  
A first draft of what were now called “norms” for TNCs was submitted with the Working Group’s second report to the Sub-Commission in 2000.
  Over the next two years, work continued on the draft Norms, resulting in a third draft submitted to the Sub-Commission in 2003.
  The document was formally titled the “Norms on the Responsibilities of Transnational Corporations and Other Business Enterprises with Regard to Human Rights”.

The Norms reflect many of the philosophical and ideological underpinnings of the 1995, 1996, and 1998 Reports, and attempt to address the concerns about TNC conduct identified in those reports.
  Structurally, the Working Group responded to the call for an international legal mechanism by constructing the Norms like a treaty, with specific articles and accompanying commentary, similar to other international legal regimes.
  In terms of content, the primary drafter of the Norms asserted that the Norms were a restatement of existing international legal principles relating to business and human rights.
  The Norms contain specific provisions dealing with labor and workers’ rights and environmental protection, which reflected existing labor and environmental treaty law.
  But it is in their broad outlines that the Norms are most revealing and most closely reflect the Sub-Commission’s overall views on the relationship between TNCs and human rights.

In an attempt to fill the potential jurisdictional gaps related to transnational business activity, the Norms include obligations for both states and business, identifying different obligations for the two.
 Consistent with generally accepted international law, the Norms explicitly recognize that states have the primary responsibility to advance human rights, including ensuring that TNCs respect human rights by establishing and enforcing appropriate legal frameworks.
  However, the Norms reject the traditional concept of the nation-state as the only relevant international actor by identifying TNCs as “organs of society” within the meaning of the Universal Declaration of Human Rights, with responsibility to promote respect for human rights.
  Thus, the Norms identify a direct duty on TNCs to promote and respect human rights within their “spheres of activity and influence.”
  For example, TNCs are to adopt internal rules of operation to ensure compliance with the Norms and incorporate the terms of the Norms in their contracts with other entities.
  The imposition of direct obligations on private entities signals a new attempt to fill the legal gaps created by TNC organizational structures and the state-focused international regime.

The Norms also implicitly address the theme of unequal bargaining power between TNCs and host states, an issue previously raised by the UNCTC and its proposed code of conduct. 
  To that end, the Norms address the issue that plagued the UNCTC code history:  whether the proposed framework would be mandatory or voluntary.  The Norms were described by their drafters as “nonvoluntary”and “more than aspirational statements of desired conduct.
  While not a treaty themselves, the Norms derive legal authority from their source in existing treaties and customary international law.
  A restatement of existing norms of conduct, the Norms are midway between purely voluntary initiatives like the Global Compact and a fully binding code.
   The inclusion of enforcement and monitoring provisions also indicates that compliance with the Norms is obligatory.
  As “nonvoluntary” at the international level, the Norms would eliminate much of the country-by-country difference in human rights obligations (created by different national laws) and, therefore, would reduce the ability of TNCs to negotiate favorable “terms” (i.e., terms that allow them to ignore human rights issues) with weak host states.
  
Most importantly, the Norms address the issue of the often conflicting interests of TNCs and their host states by reconceptualizing the role of TNCs.  Recall that the Sub-Commission reports of 1995, 1996, and 1998 all noted the inherent self-interestedness of TNCs profit-maximizing focus and behavior and the unavoidable conflicts this can create with the public good.  The 1998 report, in fact, stated baldly that “[i]t is impossible to incorporate respect for values…into practices…to maximize profit….”
  The Norms seek to remedy this situation by expanding the role of TNCs beyond that of merely private entities to that of instruments of the right to development.
   Where previous regulation of TNCs had been largely a matter of imposing liability for wrongdoing (a private function), this new form of regulation was a matter of imposing duties for the public good.
  
This new profile of the role of TNCs proved the most controversial aspect of the Norms.  While some commentators saw the Norms as symptomatic of significant changes in global thinking about the appropriate role of TNCs in society
, others viewed what they saw as expanded expectations for TNCs in the human rights area as theoretically flawed.
  
In August 2003, the Sub-Commission unanimously adopted the Norms and transmitted the approved draft to the H.R.C. for adoption by the full Commission.
  The H.R.C. not only refused to adopt the Norms, but essentially repudiated much of the Sub-Commission’s and the Working Group’s effort, “affirming” that the draft Norms had not been requested by the HRC and that they had no legal standing.
  
Although the H.R.C. did nothing to encourage the work of the Working Group, it must have felt that it could not ignore the issue of the impact of TNC activities on human rights.  Thus, the H.R.C. requested its own report on the scope and legal status of existing standards and current initiatives regarding TNCs and human rights.
  This report it received in 2005 and, on the basis of it, the H.R.C. requested the Secretary-General to appoint a Special Representative on the issue of human rights and TNCs.
  
3.  The Special Representative of the Secretary-General and “principled pragmatism”
Responding to the request from the H.R.C., Kofi Annan, then U.N. Secretary-General, created the post of Special Representative to the Secretary-General for Human Rights and Transnational Corporations and other Business Enterprises in 2005.
    Annan chose for the position John Ruggie, an academic on the faculty of the Kennedy School of Government at Harvard University.
  Interestingly, Ruggie had worked with the Secretary-General from 1997 to 2001, serving as Assistant Secretary-General for Strategic Planning.  Ruggie’s primary responsibility as Assistant Secretary-General had been the creation and establishment of the U.N. Global Compact.

In embarking on his mandate,
 the SRSG’s first task was to survey the existing mechanisms and initiatives regarding the relationship between human rights and TNCs.
  The SRSG’s first report, an interim report submitted in 2006, contained a preliminary catalogue of the state of regulatory efforts at the time.
  This report identified globalization as a major contextual factor framing the issue of business and human rights.
  Further, the SRSG criticized the framework of the draft Norms, stating that business has a “specialized” role with regard to human rights which the Norms failed to recognize.

The SRSG saw his mandate as primarily “evidence-based” and embarked on an ambitious program of gathering information related to the issues included in the mandate.
 The results of these activities were submitted as the SRSG’s second report in 2007, titled “Business and Human Rights:  Mapping International Standards of Responsibility and Accountability for Corporate Acts.”
  The information contained in this report and its addenda formed the basis for the last part of the SRSG’s mandate, that of proposing to the H.R.C. views and recommendations for the regulation of TNCs and human rights.
  

In 2008, the SRSG submitted a report titled “Protect, Respect and Remedy:  a Framework for Business and Human Rights,” which set out a three-pronged conceptual framework for analyzing the intersection between business and human rights.
  Ruggie noted that the existing legal framework applicable to TNCs had been created before the recent surge of globalization; it reflected a time when there was much less transnational business and domestic legal regimes could effectively regulate their own businesses.
  The report identified the root cause of the business-human rights “predicament” as “governance gaps” created by globalization.
  As business activities increasingly moved across national borders, the legal rights of TNCs expanded, without a corresponding mechanism for accountability.
  The result was instances of “imbalance between firms and states”, where TNCs operated outside the jurisdiction of their “home” state and many host states lacked the institutional capacity to effectively regulate TNCs operating within their borders.
  This pre-globalization legal framework the SRSG found no longer adequate for addressing the issue of business and human rights.

The SRSG reiterated his arguments as to why the approach of the draft Norms was an unacceptable solution for this issue.  The draft Norms imposed obligations on business without recognizing that business, as an economic actor, has “specialized” responsibilities with regard to human rights, rather than the broad, general responsibilities of states.
  Further, attempting to list the human rights for which business was responsible (as Ruggie claimed the Norms had done) seemed to extend to business “essentially the entire range of duties that States have,” without defining business’s specific obligations as to those rights.
  The draft Norms thus blurred the lines between states and business.  What was needed was a framework built on “differentiated but complementary responsibilities”
 between states and business.

The ‘protect, respect, remedy” framework conceptualized those differentiated but complementary responsibilities by identifying specific responsibilities for states and business with regard to all human rights.
  States carry the primary duty to protect the human rights of their nationals, including protecting them from human rights abuses of non-state actors such as business.
  Business, on the other hand, has the responsibility to “respect” human rights, which the report defines as not infringing on the rights of others; that is, to “do no harm.”
  Providing effective remedies is part of both the states’ duty to protect and the corporate responsibility to respect human rights.

Business’s responsibility to respect human rights exists as the “basic expectation society has of business,”
 and exists independently of states’ duty to protect its nationals.
  The responsibility to respect consists first and foremost of compliance with the national laws of the countries in which a business operates; this aspect of the responsibility is defined by government.
  The broader scope of the responsibility to respect is defined by social expectations through the concept of “social license to operate.”

The critical issue in addressing these social expectations becomes how to tell whether or not a company’s actions “respect” human rights.
  Ruggie identifies the concept of “due diligence” as the mechanism for discharging this aspect of the responsibility to respect.
  Due diligence, he writes, describes the steps a company should take to be aware of, prevent and address adverse human rights impacts.
  There are four core elements to the due diligence process contemplated by the report:  (1) companies should adopt a  human rights policy; (2) companies should  perform human rights impact assessments on future projects and activities ; (3) companies should integrate their human rights policies throughout the organization; and (4) companies should monitor and audit the human rights impacts of their activities.
  The due diligence process is fundamentally fact-based, dependent on a variety of factors related to a business’s actual and/or proposed operations.
  The report directs business to the international bill of human rights and the core ILO conventions to determine the most generally accepted international human rights.

As might be expected, the response to the SRSG’s proposed framework was somewhat mixed.  Business generally approved of the SRSG’s proposals, as evidenced by the endorsement given it by the International Organisation of Employers (IOE), the International Chamber of Commerce (ICC), and the Business and Industry Advisory Committee to the OECD (BIAC).
  The organizations approved of the Framework’s emphasis on states as the primary instruments with regard to human rights protection.
  On business’s responsibility to respect, the statement reiterated the organizations’ belief that “all companies must comply with the law…” and noted that the due diligence concept could be “useful.”

Civil society responded with a joint statement submitted by a dozen major NGOs (including Amnesty International, Friends of the Earth International, and Oxfam International), thanking the SRSG for his work and characterizing the “protect, respect, remedy” framework as “valuable” and meriting further attention.
  However, the organizations found the views of the victims of human rights abuses to be underrepresented in the SRSG’s work and pointed out the importance of including more in-depth study of specific situations of abuse to better understand the drivers of corporate human rights abuses.
 Thus, the statement urged the HRC to broaden the SRSG’s focus beyond further elaboration of the Framework, to include work to ensure that the views of those affected by human rights abuses more fully informed the effort to identify solutions.
  Largely ignoring the NGOs’ request, the Human Rights Council approved the Framework in June 2008.

The SRSG’s mandate was extended in 2008 to allow the SRSG to translate the “protect, respect and remedy” framework into practical principles.
  He submitted reports in 2009
 and 2010
 which reiterated the ideas and information contained in the 2008 report; he also developed a few areas in more detail
 and addressed several issues raised by stakeholder groups.
  Last, both the follow-up reports returned to issues on which it appeared not much progress had been made.  For example, the SRSG had early on in his work emphasized the extraterritorial application of domestic law to TNCs as a regulatory tool useful in fulfilling the state duty to protect.
  However, the recent reports continued to find the extraterritorial dimension of the duty to protect “unsettled” in international law.
  Further, the sections on access to remedies – the third prong of the proposed framework – remain largely a litany of the shortcomings of existing state judicial mechanisms in providing access to remedies for victims of human rights violations, with no suggestions for improvement.
  With the SRSG’s mandate now set to expire in 2011 it remains to be seen what, if any, progress is made in these areas before then.
III. The U.N. and Transnational Business:  Leading or Reacting?
The history of the United Nation’s involvement with the unique issues raised by transnational business has been long and torturous, spanning more than thirty years and encompassing several different U.N. bodies.
  It has been a history of ebb and flow, with periods when parts of the U.N. showed strong support for the idea of regulating transnational business at an international level, only to encounter opposing forces that thwarted the efforts.
  What does this history reveal about the United Nations and business?  Or, to ask the question a different way:  why has the SRSG’s work been relatively free of the controversy that was part and parcel of the UNCTC and Sub-Commission efforts?  

The critical distinction between the two earlier efforts and the SRSG’s approach is in their attitude to the existing international order.  The UNCTC and Sub-Commission, though attempting regulation to different ends (the UNCTC toward improved foreign investment conditions and the Sub-Commission toward improved human rights performance), each focused first on those who they considered to be losing under the then existing international order and 
then envisioned a change in that order as a remedy for the situation.  In the case of the UNCTC, the perceived “losers” were the developing countries, who experienced the negative consequences of a post-colonial world where they were still regarded as existing for the benefit of the developed states.
  The New International Economic Order envisioned a different world order; it was an attempt to change the rules of the international economic game.
  Similarly, the background reports which formed the foundation of the Norms identified the many ways in which business could and did violate people’s human rights (many of the subject people, not coincidentally, in developing countries) and the failures of the existing state-focused regime to address that issue.
  The Sub-Commission and the Working Group both believed that many of the human rights issues discussed in the reports were endemic to the existing international order.
  The path to the improvement of human rights, therefore, was to envision a change in the existing system.
  The Norms’ proposal that business had certain specific internationally recognized human rights obligations as direct responsibilities was that change.

Ruggie proposes no change of this magnitude, offering instead a framework that builds on the existing international order.  Ruggie accepts the primacy of the nation-state without question
 and sets out recommendations that put the primary duty on states to address human rights issues.  Thus, his framework assumes the status quo, and dispenses only recommendations that are consistent with the status quo.  Ruggie calls his approach “principled pragmatism.”
  Rather than determining what is necessary to protect human rights, Ruggie’s principled pragmatism has led him to identify only what is politically feasible in the existing system.
  In this case, that is what is acceptable to the developed states and the businesses that call them home.

This inconsistent history raises the question of whether the U.N. is truly committed to leading the world’s thinking on the difficult questions raised by transnational business, or if it intends only to reflect the views and desires of its most powerful members.  The tug-of-war between the parts of the U.N. willing to contemplate real change in how the world deals with transnational business and those parts intent on maintaining the status quo mirrors the U.N.’s fundamental structural issue.  The U.N. seems at times and in some parts to want to play the role of thought leader and idealist, willing to push the boundaries of existing regimes.  Whether one agrees with their assumptions and results or not, it is clear that this was the aim of the G77; the same can be said for the drafters of the Norms.  But always and inevitably the “pragmatic” intrudes and the U.N. is reminded of its dependence on its “first world” members:  the developed countries.  The very origin and structure of the organization favors these countries, making it no wonder that they eventually control the decisions.
  The developed countries represent a status quo that favors them, a status quo of Western hegemony; this is another structural feature of the U.N.

But the majority of new U.N. members added since the early 1960’s are decidedly not Western; many were new states created in the wake of decolonization and were very unlike their colonial master in culture, religion, politics, and economics.
  Thus, they embody the dichotomy between the ideal (the death of colonialism and the emergence of sovereign equality for all states) and the real (conflicting world views between developed and developing states and the developed world’s intention to maintain control).  Ideally, as sovereign states, these new members should have been allowed to participate in the real decision-making of the U.N.  In reality, they ended up a vocal majority of the General Assembly, but largely shut out of the seats of actual decision-making.

The challenges to multilateral solutions to any problem are the pursuit of national interests and the defense of individual prerogatives.
  Because of its structural features, U.N. decisions are often made purely through power politics as nations pursue their own ends; clearly, this disadvantages those countries that are politically weak.  The G77 is a notable example of the fact that “cumulated political weakness might add up to majorities in the General Assembly, but it does not add up to political strength.”
  Thus, the “ideals” of those who challenge the status quo are trumped by the reality of political power.

The tension between idealism and realism played out in the U.N.’s efforts with regard to TNCs.  Each wave of thought that challenged the status quo was eventually derailed by those with the most to gain from the status quo, and the structure and politics of the U.N. permitted it to happen.  The UNCTC Code effort ran into Boutros Boutros-Ghali’s need for U.S. support for his bid to become U.N. Secretary-General.
  The Norms were to a large extent the victim of structural differences between the H.R.C. and the Sub-Commission, and the politicization of the H.R.C.  The H.R.C. is comprised of career diplomats and civil servants who are country representatives to the U.N.; their purpose is to represent the interests of their country.
  This is in contrast to the Sub-Commission, which is a body of experts who act in their individual capacities, and are specifically not spokesmen for their governments.
  Because of its composition, the H.R.C. is inherently more political than the Sub-Commission and more vulnerable to the political pressures created by individual countries’ agendas.
  While the human rights experts on the Sub-Commission thought big about how to address the intersection of business and human rights, the H.R.C. was governed by the reality of the developed world’s agenda.  This tension has resulted in the U.N. being described as “schizophrenic – both a place of vision and hope and an arena of struggle.”

In truth, the U.N. seems at times to want to have it both ways:  it wants to appear to be a true thought leader, but knows it cannot escape its dependence on its rich members.  
The Global Compact, Kofi Annan’s contribution to the regulation of transnational business, is a case in point.  Although hailed as a significant opportunity to improve business conduct, it contains in its essence nothing that might be objectionable to the wealthy nations.
  Similarly, the SRSG’s framework seems to have involved Herculean efforts,
 to arrive at a system that amounts to the status quo.  The U.N. gets the credit for mounting this huge effort, while staying in the good graces of those who benefit most from the status quo.
IV. “Principled Pragmatism” as the “New” Direction
The practical may wonder what is so bad about “accepting” the reality of the status quo and its emphasis on states as the primary international players.  After all, the traditional approach of international law on this issue is relatively clear; isn’t it better to accept this reality and devise solutions within its parameters?  While we all support the drive for actual solutions to the very real problems presented by the global expansion of business, it seems questionable whether Ruggie’s “principled pragmatism” will produce those real solutions.

The SRSG himself in his first report identified the foundation issue underlying business and human rights issues as “governance gaps” – areas where business could not be effectively regulated by any state.
  These gaps exist because the traditional international order, focusing on states and the use of domestic law to regulate, was out of sync with the reality of global business, which had transcended national borders, both operationally and legally.  But if these gaps were created by the inadequacies of a system focusing on the primacy of nation-states, it is hard to see how recommendations focusing on the primacy of nation-states will fill those gaps.
  That is, if the problem is a function of the system, can the system itself be used to correct the problem?  Examples from Ruggie’s most recent reports would indicate not.

The SRSG’s 2010 report identifies five areas where states can improve in their duty to protect the human rights of their nationals.  The recommendations aimed at host states are essentially issues of capacity-building and include negotiating investment treaty provisions that allow the continued protection of human rights.
  For home states, the key recommendation involves pursuing different aspects of the extraterritorial application of home state regulation.

These are all worthwhile ideas which could certainly have a positive impact if carried out.  However, the recommendations ignore relevant realities that make it unlikely that they would be implemented as described.  Ruggie notes what he calls the “incoherence” many states have between their policies to promote investment and their policies to protect human rights.
  Thus, in an attempt to conclude a bilateral investment treaty (BIT) with another state or an investment agreement with a business, a state may agree to provisions that limit its ability to enact regulations to protect its own people.
  An important step for states in fulfilling their duty to protect, the SRSG states, is to avoid “unduly” constraining their human rights policy freedom for the sake of other policy objectives.
  In other words, developing states should get tougher in those BIT and investment agreement negotiations.

This might be sound advice, except that it ignores the economic realities of many of such negotiations.  There are still many developing nations who feel the economic pressure to give in to the demands of developed nations and TNCs so as not to risk losing the possibility of foreign investment, investment which they may desperately need.  The historic unequal bargaining power between developed nations (and TNCs) and developing nations is not a thing of the past; it is still a reality for many nations.
  A second is that strengthened treaty or investment agreement provisions will only help host states if all host states get tough.  As long as some states are willing to compromise and agree to more relaxed provisions, the dynamic of developed countries and/or TNCs playing developing countries off against each other will continue.
  Given this reality, how far can a developing state realistically go in “hanging tough” in negotiations?

Similarly, in constructing a framework founded on a system of nearly 200 individual countries, some with well developed legal systems and some without them, Ruggie places heavy emphasis on extraterritorial jurisdiction.  States have agreed to the extraterritorial application of their laws in some domains already and could do so in the field of human rights.
  However, the SRSG had previously recognized that this issue is “unsettled” under international law.
  Home states are neither required nor prohibited from regulating the extraterritorial activities of companies incorporated in their jurisdiction.
  This leaves it up to individual countries to decide whether or not to pursue this avenue, with the resulting regulatory inconsistencies and gaps.

A corollary of maintaining the existing system is that we would maintain the existing incentive system as well.  The SRSG implicitly recognizes this in some of his discussion.  For example, he couches much of the discussion of the corporate responsibility to respect in the language of risk management for business.  The focus is on how performing human rights impact assessments as part of due diligence can help the business manage its risk more effectively, reduce liability, and therefore protect its bottom line.
  While it is normal and understandable to attempt to change behavior by appealing to self-interest, this is another approach with definite limitations.

Ruggie defines the corporate responsibility to respect as comprised of “due diligence,” on the assumption that if companies know what their human rights impacts will be, they will act to avoid the negative impacts.
  This line of reasoning depends on the conscientious performance of due diligence; that is, it depends on doing the diligence that is truly “due.”  But due diligence (in the form of, for example, human rights impact assessments) is a cost and business’ self-interest is in reducing its costs.  Thus, while there is a theoretical benefit to be gained from due diligence, any given business’s normal process will be to weigh the actual cost of due diligence against the theoretical benefit of due diligence.  At some point, the actual cost will be perceived to outweigh the supposed benefit and the due diligence process will be designed accordingly.  The incentive will be for business to “low ball” the supposed benefit to contain the cost of the process.  This tendency will, of course, be even stronger if the company has vocally unhappy shareholders.  Ruggie likens the human rights due diligence process to comparable processes companies already have because of legally required information and control systems for managing financial risks.
  The point Ruggie seems to miss is that companies have those processes precisely because they are legally required to have them.  He recommends no comparable legal requirement for human rights due diligence, leaving the decision as to whether and to what extent to complete due diligence up to individual companies.
Moreover, self-interestedness can and likely will color businesses’ whole approach to use of the SRSG’s framework.
  Thus rather thinking of how the business can use the framework to have a positive impact on its human rights performance (by reducing violations), it may spend its time thinking about how it can use the framework to protect itself from liability.  Again, self-interest will lead it to do so.  In fact, this dynamic is already starting as we see a discussion of the possibility of the due diligence process as forming a defense to human rights suits under the U.S. Alien Tort Statute.

The drawbacks of continuing unabated the existing incentive system is also clear when looking at states and their behavior.  As motivated by self-interest as any company, states use their power largely for their own purposes and betterment – the state’s nationals will expect it to do so.
  Thus, it is difficult to imagine that the balance of power between developed and developing states will change much under Ruggie’s framework.  Returning to the example of BIT negotiations, it is possible for developed countries to stop requesting treaty provisions that hamper a host state’s ability to protect its own nationals.
  This would eliminate the Scylla and Charybdis choice facing developing host states.  But, self-interest seems to require that the developed nations keep fighting for provisions that all parties recognize make it impossible for host states to protect themselves.  There is nothing in the “protect, respect and remedy” framework to alter this dynamic.

From this discussion, it should be easy to see why the UNCTC code and the Norms were destined to fail, and the SRSG’s work to continue relatively peacefully.  The system proposed by the SRSG is largely a continuation of the status quo, with no substantive change to the rules of the game.  Ruggie’s “principled pragmatism” has divorced the discussion of business’s role in the world from what that role should be and has reduced it to what we can manage to get business to agree to.
  By proposing a new vision for the relationship between the world and business, one that would require hard work to implement and an alteration of the practices of those states and businesses at the top of the heap, both the UNCTC and the Sub-Commission doomed their efforts to failure, for those who gained power through the existing system would not willingly agree to change it.

V.  Leading into the Future
It seems unlikely that a binding code of conduct for TNCs, the hallmark of the UNCTC and Norms drafters, will happen any time in the near future.  However, the U.N.’s efforts over the past thirty years provide ideas to accomplish more than the SRSG’s current proposals.  Harnessing the lessons learned to promote true progress could keep the U.N. at the vanguard of the issues presented by transnational business.  There are three primary areas where the U.N.’s experience suggests expanded courses of action.
First, without a binding international instrument governing TNC conduct, states will remain the primary vehicle for regulating TNCs, whether through domestic legislation, treaty negotiations, or negotiation of investment agreements.  Thus, strengthening states’ abilities to deal effectively with transnational business is of paramount importance.
  A strategic focus by the U.N. on capacity building could better position weak states to protect their own nationals from the potential negative effects of TNC actions.
  The SRSG identified the importance of capacity building as part of the state duty to protect, but also noted that there is no real focus on capacity building at the international level.
  The U.N. has the opportunity to resurrect the capacity building function of the UNCTC to serve this need.  The types of aid which were provided by the UNCTC are relevant to a variety of different issues encountered by states both in and outside the human rights arena.
  A renewed focus on improving the ability of states to fulfill their functions as states would permit the U.N. to use the knowledge gained in past work on capacity building.  At the same time, an effective program of capacity building has the potential to effect real change in the relationship between developing states and TNCs.

Second, the U.N. should use the work developed through the process of drafting the Norms to advance the discussion on society’s expectations for TNC conduct.  While the Norms themselves have no real chance of being adopted, they are valuable for other purposes and should not be overlooked.  As a restatement of existing norms of conduct for business,
 the Norms could provide a backdrop for discussion toward a better understanding of what those norms of conduct are.
  Despite the disputes over the legally binding nature of some of the provisions of the Norms, there is no doubt that the incorporation of the many existing international instruments that bear on TNC conduct gave a focus to the Norms that is sometimes lacking in discussions about social expectations.
  Construing the Norms as an expression of social expectations dovetails with the SRSG’s identification of the concept of social license to operate as important in influencing TNC actions.
  Building on the work done by the Norms drafters would allow the U.N. to focus the discussion of the concept of social license to operate toward a clearer articulation of social expectations for TNC conduct.
Last, there is much to recommend the SRSG’s basic concept of due diligence as informing the corporate responsibility to respect human rights.  However, the SRSG’s proposal for due diligence does not go far enough.  To make due diligence effective in reducing human rights violations by TNCs, it must at some point become mandatory.
  The U.N. is uniquely positioned to begin the preliminary work necessary for this transition.  The first step is work already begun by the SRSG:  collecting information on existing due diligence practices and collecting data on types of human rights abuses.
  Using this information, the U.N. (either through the SRSG or H.R.C.) can create prototype due diligence processes, customizing them for different industries and sizes of business, as the data may suggest.
  Then, the U.N. could call on members of the Global Compact to beta test the prototypes and to suggest modifications to the processes.   By taking the lead in constructing the “templates” for due diligence processes, the U.N. reduces the work that must be done by individual companies, reducing the cost to business, and increases the likelihood that businesses will actually incorporate due diligence into their processes.  This effort would also lead to a degree of standardization in due diligence processes, which should prove useful as businesses move eventually to some form of mandatory due diligence.

VI. Conclusion

The SRSG closed his 2008 report by noting that, since it cannot impose its will, the United Nation’s role in the world is to “lead intellectually” and by setting expectations and aspirations.
  Given the U.N.’s more than thirty year involvement in the discussion about the role and regulation of transnational business, it is germane to ask whether the organization is the intellectual leader of that discussion.  More specifically, are the U.N.’s efforts answering the unique problems and concerns raised by and about the globalization of business for the last thirty years?

The creation of the Global Compact and the work of the SRSG may give the impression of the U.N. as a leader of real progress in this area.  The combination of the Global Compact and the “protect, respect remedy” framework may, indeed, look like the “one-two” punch that will finally get the world on the road to dealing effectively with transnational business.
  But this impression is mistaken.  While there is nothing necessarily “wrong” with these efforts, it is difficult to imagine that much will change through them, either in the relationship between developed and developing countries or in the status of human rights for those most vulnerable to violations.  These mechanisms simply do not do enough to catalyze progress on the regulation of TNCs.
There is no need, however, for the U.N. to settle for only the results of its recent efforts.  With over thirty years of experience in investigating the issues raised by TNCs and possible responses to those issues, the U.N. has a wealth of knowledge on which to draw.  Rather than dismissing and ignoring its early efforts, the U.N. must revisit the work done by and through the UNCTC and the Sub-Commission to see what from those early efforts can be used to supplement and enhance its current initiatives.  By reexamining and learning from its own history, the U.N. can better fulfill its function to “lead intellectually” the discussion about transnational corporations.
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� Looney, supra note 9, at 2.  NIEO Declaration, supra note 16, ¶1.  The Declaration specifically recognized that “[i]t has proved impossible to achieve an even and balanced development of the international community under the existing international economic order.”  


� NIEO Declaration, supra note 16, ¶4.a., c., e., f., h., j., m., q., r., and t.


� Id., ¶4.e.


� Id., ¶4.g.


� Id., ¶4.r. explicitly recognized “the need for developing countries to concentrate all their resources for the cause of development.”  Measures designed to accomplish this included of calls for “equitable” pricing with regard to commodities, measures supporting the competitiveness of natural materials against synthetics, and transfer of technology.  Id., ¶4.j., 4.m., and 4.p.


� Id., ¶1.


� Richter, supra note 8, at 9.


� Id.


�  Id.


�  These investigations into U.S. business payments to foreign government officials resulted in adoption of the Foreign Corrupt Practices Act, an attempt to stem the practice of bribery by businesses operating internationally.   Sagafi-Nejad, supra note 4, at 45-48.


� The TNC is largely a post-World War II business form, and arose out of the Bretton Woods institutions which liberalized the international economy.  TNC growth was also facilitated by new communication technologies.  D. Wallace, International Regulation of Multinational Corporations 5-12 (1976).


� Multinational Corporations, supra note 3, at 6; Stephan Coonrod, The United Nations Code of Conduct for Transnational Corporations, 18 Harv. Int’l. L. J. 273, 275 (1977).


� Multinational Corporations, supra note 3, at 6; Coonrod, supra note 28, at 275 (noting that the TNC’s control of new technologies coupled with its financial resources and economies of scale ordinarily permitted TNCs to dominate local competition in host state markets).


� Multinational Corporations, supra note 3, at 33; Coonrod, supra note 28, 275.  The centralized management structure was generally a function of the ownership structure, with subsidiaries and affiliates joined to the parent (and each other) through ownership ties, as well as management strategy.  Feld, supra note 7, at 1.  For example, by the early 1970’s, 80% of U.S. and 75% of UK subsidiaries and affiliates were wholly-owned or majority-controlled by their parent.  Multinational Corporations, supra, at 12.  This ownership structure allowed TNCs to allocate resources without regard for national boundaries.  Feld, supra, at 1.


� Multinational Corporations, supra note 3, at 32; Coonrod, supra note 28, 275.


� In 1974, for example, the United States was the home state of 8 of the 10 largest TNCs.  Three-quarters of all TNCs had a parent company incorporated in the U.S., the UK, France, or Germany.  Multinational Corporations, supra note 3, at 7. 


� “Interdependence” has been defined as “the existence of conditions in which the needs of some groups in one state are satisfied by the sources or capabilities in another state.”  Feld, supra note 7, at 5.


� Feld, supra note 7, at 2-3.


� Feld has referred to this as “asymmetrical interdependence.”  Whereas complementary and relatively equal capabilities can produce alliances between countries, unequal capabilities results in a sense in the weaker party of dependence on the stronger party.  Id., at 4, 11-15.  For example, the earliest TNCs were often in the extractive industries, drawn to developing nations because of natural resource deposits.  In 1968, half of all foreign investment in developing countries was in natural resource development.  Multinational Corporations, supra note 3, at 18.  But, this presence often felt threatening to the countries as they dealt with the extraction of non-renewable resources and the distribution of the profits from the extraction operations.  At the same time, the developing states with the resource deposits needed the technologies of the TNCs to leverage the value of the resources, but transfer of technologies to build the state’s capabilities was rare.  Multinational Corporations, supra, at 18, 46-47, 49-50.  This dynamic was exacerbated in some instances by the fact that the distribution of TNC subsidiaries generally reflected prior colonial ties, with whatever baggage that relationship may have created.  Multinational Corporations, supra, at 25.


� For example, TNCs often engaged in “transfer pricing,” a practice whereby the TNC would reallocate assets among its subsidiaries in such a way as to take advantage of countries with the lowest tax rates.  This practice resulted in lost tax revenue for many developing states.  Multinational Corporations, supra, note 3, at 34.  Similarly, the TNC parent would sometimes subordinate the interest of the subsidiary in the developing state to the interests of the TNC as a whole, resulting in lost revenue and/or lost jobs in the host state.  Multinational Corporations, supra, at 36.


� Id., at 44-45; Feld, supra note 7, at 3-5, 11-15.


� Coonrod, supra note 28, at 275.


� Id., at 275-6.


� Id., at 276-7.


� Id., at 276.


� Multinational Corporations, supra note 3, at 43-44.


� Id.


�  The Chilean delegation, for example, pioneered the effort to lay the subject of TNCs before the UN and was a major driving force in ECOSOC’s move into this area.  Sagafi-Nejad, supra note 4, at 56.


� U.N. ECOSOC Res. 1721 (LII), U.N. Doc. E/5209 (1972)(describing the current relationship between TNCs and host countries and requesting a study of the role of multinational corporations’ impact on both the process of development and on international relations).


�  Id.  This resolution resulted in the study “Multinational Corporations in World Development,” cited supra, note 3.  This report formed the basis for much of the work done by the Group of Eminent Persons.


� See  Report of the Group of Eminent Persons to Study the Impact of Multinational Corporations on Development and on International Relations, The Impact of Multinational Corporations on Development and on International Relations, U.N. Doc. E/5500/Rev. 1, ST/ESA/6, 1974; Sales No. E.74.II.A.5, at 1 [hereinafter GEP Report] for a complete list of members of the GEP.


�  ECOSOC Res. 1721 (LII), supra note 45.  The Group held several plenary sessions and received testimony and answers to specific questions from 50 leading personalities from government, business, trade unions, public interest groups, and academic.  See GEP Report, supra note 47, at 24-25 for a list of persons who testified before the GEP.


�  GEP Report, supra note 47.


�  Sagafi-Nejad, supra note 4, at 87.


�  GEP report, supra note 47, at 34-37, 59.


�  Id., at 47-48.


� The Charter of the United Nations, which established the Economic and Social Council, authorizes the Council to deal with issues involving “international economic, social, cultural, educational, health, and related matters….”  U.N. Charter art. 62, para. 1.


�  Id., at 36.


�  Sagafi-Nejad, supra note 4, at 86.


� GEP Report, supra note 47, at 43.


�  Id., at 42-43.


�  Id., at 51.


� Id.  Section III of the Report is titled “International Machinery and Action.”


�  Id., at 52-53, 57.  Noting the lack of useful and reliable information on TNC practices and TNC-state relations, much of the proposed work of the commission and centre would be research and information gathering and dissemination, at least in its initial phases.


�  Id., at 54-55, 57.


� ECOSOC Res. 1913 (LVII), U.N. Doc. E/RES/LVII (1974), U.N. Doc. E/5570/Add. 1 (1975).


� Id.  The Commission was made up of representatives from 48 UN member states who were elected by ECOSOC.  The Commission was intended to serve as the central forum within the UN system for comprehensive and in-depth consideration of issues relating to transnational corporations.  The CTC Reporter, The United Nations Centre on Transnational Corporations, No. 1, December 1976, at 3-4.   Sagafi-Nejad, supra note 4, at 90-91.


� GEP Report, supra note 47, at 51-56; Sagafi-Nejad, supra note 4, at 91-92.


� Sagafi-Nejad, supra note 4, at 95-106.  The UNCTC produced thirty-six issue and region studies, in addition to overview studies, literature surveys, and sector-specific studies.  Sagafi-Nejad, supra, at 101.  See The CTC Reporter, Vol. 1, No. 1, December 1976, at 9, for a list of policy and information research projects the Centre embarked on in the years 1978 and 1979.


� Notable industry reports included a report that was considered a seminal study of the semiconductor industry.  Sagafi-Nejad, supra note 4, at 96-97.   Regional reports included studies of TNC activity in Latin America, South Africa, and China.  See, e.g., Report of the UN Centre on Transnational Corporations, Foreign Direct Investment in Latin America:  Recent Trends, Prospects, and Policy Issues, U.N. Doc. ST/CTC/Ser.A/3, Sales No. E.86.II.A.14 (1986); and Report of the UN Centre on Transnational Corporations, Foreign Direct Investment in the People’s Republic of China, U.N. Doc. ST/CTC/73, Sales No. E.88.II.A.3 (1988).


� Sagafi-Nejad, supra note 4, at 107-108.


� GEP Report, supra note 47, at 54-55; Feld, supra note 7, at 51; Richter, supra note 8, at 9. 


�  These reports were:  “National legislation and regulations relating to transnational corporations” (E/C.10/8 and Add. 1); “International codes and regional agreements relating to transnational corporations” (E/C.10/9 and Add. 1); “Possible methods of work relating to the drafting of a code of conduct” (E/C.10/10).


�  Report of the U.N. Centre on Transnational Corporations, Transnational Corporations:  Issues Involved in the Formulation of a Code of Conduct, U.N. Doc. E/C.10/17, (July 20, 1976) [hereinafter Issues Report].


� Id., at 4.


� Id., at 13, 15.  Feld, supra note 7, at 50.


�  Id., at 10-11.  See also, Sagafi-Nejad, supra note 4, at 109 et seq., for more detailed elaboration of the issues and areas of potential disagreement.


� Feld, supra note 7, at 50.


� Issues Report, supra note 70, at 34-37.


� Id., at 39-40.


� Feld, supra note 7, at 52-55.


�  See U.N. Doc. E/C.10/1982/6 for text of the draft code.


� Report of the U.N. Centre on Transnational Corporations, The United Nations Code of Conduct on Transnational Corporations, U.N. Doc. ST/CTC/Ser.A.4, U.N. Sales No. E.86.II.A.15, (September 1986), at 5-6 [hereinafter the 1986 Code].


� Id.  Negotiating sessions had been open to all States, and the Commission had the services of a panel of Expert Advisors, as well as comment from the business community and several non-governmental organizations.  The 1986 U.N. code publication includes annexes detailing the proposals for various code provisions from the different groups.  See, e.g., id., Annex II, at 46-60. 


� By 1986, for example, there was agreement on provisions defining a “transnational corporation;” setting out requirements for ownership and control of TNCs; requiring adherence to host state laws on balance of payment, environmental, and human rights issues; and establishing a framework for disclosure of information by TNCs in host states.  Id., at 8 -17.


� It was perhaps telling that, despite agreement on many specific provisions of the code, there was no agreed draft of the objectives of the code.  Id., at 8.


� Id., at 30, ¶6; see id., at 40, ¶54 for the various proposals for provisions on nationalization.


� NIEO Declaration, supra note 16, ¶4.e.


� Feld, supra note 7, at 62, 74;  Coonrod, supra note 28, at 286.


� 1986 Code, supra note 79, at 18-21, 39, ¶49.


� Feld, supra note 7, at 2-5.


� Id., at 119 (noting that the legal nature of the code was “most likely to be the most contested matter.”).  See also, Sagafi-Nejad, supra note 4, at 111 (noting that one of the “critical” reasons for failure of the code was the proponents’ insistence that the code be “legally binding.”).


� Feld, supra note 7, at 119-120.


� Id., at 120.


�  Britain’s Prime Minister at the time, Margaret Thatcher, advanced the same philosophy.  Their combined political forces were responsible for the resurgence of neoliberal thinking, which focused on market-driven investment policies and a general rejection of government regulation.  Richter, supra note 8, at 10.   


� Sagafi-Nejad, supra note 4, at 119-120 (explaining that the U.S. had never been “enthusiastic” about the code and became even less so as the 1980’s progressed.  This negative attitude toward the code increased during President Ronald Reagan’s second term, during which time the U.S. State Department decided to limit its participation in UNCTC activities.  The U.S., though, continued participation in code negotiations, ostensibly to maintain control of the outcome.  Meanwhile, U.S. ambassadors to the UN at the time were determined to block the code’s approval.).


� Report of the U.N. Centre on Transnational Corporations, The New Code Environment, U.N. Doc. ST/CTC/SER.A/16, U.N. Sales No. E.90.II.A.7, (April 1990), at 6- 9 [hereinafter the New Code Environment].


� Id., at 10.


� Id.


� Id.  John M. Kline, A new environment for the  Code, The CTC Reporter, No. 29 (Spring 1990), at 4 (noting that developing countries that had anticipated “growing natural resource power” to help shrink the gap between developed and developing nations by making them attractive investment locations lost that advantage as commodity leverage diminished in the face of technological advancement).


� The term “soft law” can be contrasted with the concept of “hard law.”  Hard law has been defined as referring to “legally binding obligations that are precise (or can be made precise through adjudication or the issuance of detailed regulations) and that delegate authority for interpreting and implementing” the law.  Kenneth W. Abbott & Duncan Snidal, Hard and Soft Law in International Governance, 54 Int’l Org 3, 421 (2000).  “Soft law” is an arrangement that is “weakened” along any of the three distinct dimensions of hard law:  obligation, precision, and delegation.  Id., at 422.  This “weakening” results in statements by rule-making authorities that do not have the force of law, but which can affect the behavior of participants.  Jacob E. Gersen & Eric A. Posner, Soft Law:  Lessons from Congressional Practice, 61 Stanford L. Rev. 573, 579 (December 2008).


� New Code Environment, supra note 93, at 4; The OECD efforts resulted in a set of voluntary guidelines.  OECD, International lnvestment and Multinational Enterprises:  The OECD Guidelines for International Enterprises (Paris, 1986)[hereinafter OECD Guidelines].  See also, Feld, supra note 7, at 117-118, for a discussion of the negotiations on a transfer of technology code, sponsored by the World Intellectual Property Organization (WIPO) and UNCTAD.  The work on this code was eventually abandoned.  Richter, supra note 8, at 10.  Feld also identifies the possibility of increased bilateralism (in the form of bilateral investment treaties) as a possible threat to the finalization of a code.  Feld, supra note 7, at 126.


� New Code Environment, supra note 93, at 4.


� Coonrod, supra note 28, at 287-291 (noting that, while major home states sought ways to better regulate their own TNCs, even the “relatively homogenous” OECD membership could not agree to a legally-binding document). 


� This strategy seems to have worked, as the UNCTC report acknowledges that, though a formal decision had been postponed, it was then “broadly assumed that the Code would be adopted as a voluntary instrument.”  Id. See also Sagafi-Nejad, supra note 4, at 111 (contrasting the binding aspect of the UNCTC code with other codes and guidelines from the period).


� The OECD Guidelines, for example, contained provisions on general foreign investment-related issues, such as involvement in host state affairs, taxation, and transfer of technology.  OECD Guidelines, supra note 98, §II. (“General Principles”), §VIII (“Science and Technology”), and §X (“Taxation”).  The ILO conventions addressed labor and employment issues, and the UNCTAD work focused on intellectual property rights and technology transfer.  Feld, supra note 7, at 52.  The proposed code contained provisions on all of these topics.  See 1986 Code, supra note 79, ¶6-20, 24-25, 36.  


� While the UNCTC argued for the importance of an overarching international framework to integrate these individual efforts, this was not something that either the developed nations or TNCs were likely to support.  See New Code Environment, supra note 93, at 4, 27-29.


�  Sagafi-Nejad, supra note 4, at 122.


�  G.A. Res. 45/186,(December 21, 1990).  Consultations continued through 1991, and evidenced a significant degree of agreement on the code as proposed and willingness to continue work on it.  However, certain delegations thought the code negotiations should be put on hold, pending several other important international meetings – i.e., the Uruguay round negotiations, the UN Conference on Environment and Development or “Earth Summit”, and the next session of the United National Conference on Trade and Development (UNCTAD) - which might affect code provisions.  See Report of ECOSOC, Code of conduct on transnational corporations, U.N. Doc. A/46/558 (October 16, 1991).  Significantly, in 1991, the United States had sent an official request to all U.S. foreign embassies asking them to lobby for abandonment of the code negotiations.  The request stated that the United States was attempting to build a consensus of foreign investment officials against further negotiations, stressing that the request should be shared with officials responsible for investment, not those responsible for U.N. affairs.  Richter, supra note 8, at 10, n.7.


�  Rep. of the President of the Forty-Sixth Session of the General Assembly, September 15, 1992, U.N. Doc. A/47/446 Annex, noting that it was the view of the delegations to the informal consultations on the code that “no consensus was possible” on the draft code; Sagafi-Nejad, supra note 4, at 122.


�  Gerard Piel, Globalopolies, The Nation, May 18, 1992, at 652-653.  See also, Tom Athanasiou, Divided Planet, (1996), at 198-200 (describing the background of the UN reorganization and noting that the UNCTC’s “final transgression” resulting in the US demand for its “reorganization” was the report it prepared for Earth Summit in 1992, “Transnational Corporations and Sustainable Development:  Recommendations of the Executive Director”).  Sagafi-Nejad, supra note 4, at 121.  


�  The UNCTC research functions and the UNCTC personnel who performed them became a part of UNCTAD.  The original research efforts and library started by the UNCTC evolved into UNCTAD’s World Investment Reports, which are still produced each year.  The rest of the UNCTC was renamed the “Transnational Corporations Management Division” and merged into the newly-created Department of Economic and Social Development.  Athanasiou, supra, note 75, at 200; Sagafi-Nejad, supra note 4, at 121-122.


� The Sub-Commission was originally called the “Sub-Commission on the Prevention of Discrimination and Protection of Minorities;” the name was changed in 1999.  This Sub-Commission is a body of independent human rights experts, created as a think tank for the U.N. Human Rights Commission.  David Kinley & Rachel Chambers, The UN Human Rights Norms for Corporations:  The Private Implications of Public International Law, 6 Human Rights Law Review 3, at 456 (2006).  See also Inis L. Claude, Jr., The Nature and Status of the Subcommission on Prevention of Discrimination and Protection of Minorities, 5 International Organization 2, at 300-312 (1951), for a description and early appraisal of the Sub-Commission.  While the H.R.C. membership is composed of country representatives, the 26 Sub-Commission members are nominated by their countries specifically for their expertise in the field of human rights.  Kinley & Chambers, supra, at 456.  The Sub-Commission’s work includes contributions to several U.N. human rights treaties, including the International Convention on the Elimination of All Forms of Racial Discrimination.  Amnesty International, The UN Human Rights Norms for Business:  Towards Legal Accountability, AI Index IOR 42/002/2004 (2004), available at http://www.amnesty.org/en/library/info/IOR42/002/2004.


� U.N. H.R.C. report, Study of the Problem of Discrimination Against  Indigenous  Populations, vol. 5 (1987)(Jose R. Martinez Cobo).  This was the earliest study requested by the H.R.C. on the issues presented by TNC behavior.


� The H.R.C.’s initial framework for investigating TNC conduct was the concept of the “right to development” and the Charter on the Economic Rights and Duties of States.  See, e.g., the following documentation of the Sub-Commission’s work:  Summary Record of 31st Meeting at ¶25ff., U.N. Doc. E/CN.4/Sub.2/1992/SR.31 (August 31, 1992).


� See, e.g., id., ¶35 (acknowledging the need for further research on issues related to TNCs and environmental refugees)..


� Sub-Commission on Prevention of Discrimination and Protection of Minorities Res. 1989/36, (September 1, 1989).


� The UNCTC reports were produced in accordance with Sub-Com. Resolutions 1989/35 (September 1, 1989), 1990/26 ( August 31, 1990), 1991/31 (August 29, 1991), and 1992/33 (August 27, 1992).  The first report was in the form of a methodology and questionnaire, UN Doc. E/CN.4/Sub.2/AC.4/1990/6; a second preliminary report was submitted in 1991, UN Doc. E/CN.4/Sub.2/1991/49.  The third report, Transnational investments and operations on the lands of indigenous peoples, was prepared in 1992.  See UN Doc. E/CN.4/Sub.2/1992/54, September 3, 1992.


� Rep. of the Centre on Transnational Corporations, Transnational investments and operations on the lands of indigenous peoples, U.N. Doc. E/CN.4/Sub.2/1994/40, at 4 (June 15, 1994).  This last report was created by the former UNCTC research arm, which had become a part of UNCTAD in 1992.  See supra note 76 and accompanying text.


� Sub-Commission on Prevention of Discrimination and Protection of Minorities Res. 1994/37, U.N. Doc. E/CN.4/Sub.2/1995/11 (August 26, 1994).  The resolution request that the Secretary-General’s report focus particularly on international labour and trade union rights as they related to the working methods and activities of transnational corporations.


� Sub-Commission on Prevention of Discrimination and Protection of Minorities Res. 1995/31, (August 24, 1995).  The Resolution asked the Secretary-General to prepare a report on “the impact of the activities and working methods of transnational corporations on the full enjoyment of all human rights, in particular economic, social and cultural rights and the right to development….” 


� These reports are:  U.N., The Realization of Economic, Social and Cultural Rights:  The Relationship between the enjoyment of human rights, in particular, international labour and trade union rights, and the working methods and activities of transnational corporations, U.N. Doc. E/CN.4/Sub.2/1995/11 (July 24, 1995) [hereinafter the 1995 report]; and U.N. Secretary-General, The Realization Economic, Social and Cultural Rights:  The impact of the activities and working methods of transnational corporations on the full enjoyment of human rights, in particular economic, social and cultural rights and the right to development, bearing in mind existing international guidelines, rules and standards relating to the subject matter, U.N. Doc. E/CN.4/Sub.2/1996/12 (July 2, 1996) [hereinafter the 1996 report]. 


� See, e.g., 1995 report, supra note 118, ¶37, 41, 43, 52-53; 1996 report, supra note 118, ¶23, 32, 69.


� 1996 Report, supra note 118, ¶71-79, 100.


� Id., ¶71-74.


�  Sub-Commission on Prevention of Discrimination and Protection of Minorities Res. 1996/39, (August 22, 1996).


�Commission on Human Rights Res. 1997/11, ¶4(b) (April 3, 1997).  This resolution spoke broadly of the effect of extreme poverty on the enjoyment of human rights, but made no mention of business and/or TNCs.  


� Id.


� Sub-Commission on Prevention of Discrimination and Protection of Minorities Res. 1997/11, U.N. Doc. E/CN.4/Sub.2/1997/50 (August 22, 1997).  This Resolution noted that the Working Group on the Right to Development had identified the concentration of economic and political power in a few countries and corporations as an obstacle to the realization of the right to development and recommended international legislation to regulate TNCs, specifically the resumption of negotiations on a code of conduct.  


� Rep. of the Sub-Commission on Prevention of Discrimination and Protection of Minorities, The Realization of Economic, Social and Cultural Rights:  The Question of Transnational Corporations:  Working document on the impact of the activities of transnational corporations on the realization of economic, social and cultural rights, U.N. Doc. E/CN.4/Sub.2/1998/6 (June 10, 1998) [hereinafter the 1998 report].


� Larry Cata Backer, Multinational Corporations, Transnational Law:  The United Nations’ Norms on the Responsibilities of Transnational Corporations as a Harbinger of Corporate Social Responsibility in International Law, 37 Colum. Human Rights L. Rev. 287, 321-323 (2006).


� NIEO Declaration, supra note 16; G.A. Res. 41/128, U.N. Doc. A/Res/41/128 (December 4, 1986) [hereinafter Right to Development Declaration].


� See supra notes 9-22, and accompanying text.


� Backer, supra note 127, at 312-313.


� The Introduction to the NIEO Programme of Action, for example, positions its recommendations in the context of “the continuing severe economic imbalance in the relations between developed and developing countries, and in the context of the constant and continuing aggravation of the imbalance of the economies of the developing countries….”  NIEO Programme of Action, supra note 16, ¶1.


� U.N. Centre on Transnational Corporations, World Investment Report 1991:  The Triad in foreign direct investment, U.N. Doc. ST/CTC/118; Sales No. E.91.II.A.12 (August 1991)[hereinafter WIR 1991].  Although foreign direct investment (FDI) increased in both importance and volume in the 1970’s and 1980’s, it was highly concentrated in only a few countries.  For the period 1980-1984, 75% of all investment inflows went to developed countries.  WIR 1991, supra at 9.  The five major home states were also the largest host states.  WIR 1991, supra, at 9.  This phenomenon was attributed to the fact that much of the overall growth in foreign investment in the 1980’s came from cross-border mergers and acquisitions.  WIR 1991, supra at 5.  Meanwhile, in developing countries, the overall share of FDI decreased to below 20% of worldwide totals.   WIR 1991, supra at 5.  Ten countries received 75% of all investment inflows to developing countries; these countries included Singapore, China, Brazil, and Mexico.  WIR 1991, supra at 10.  The least developed countries, comprising, for example, almost all of Africa, were thus “marginalized” as FDI went to a small number of select countries.  WIR 1991, supra at 13, 71.  This concentration of investment inflows meant that TNCs’ contribution to improving the economies of developing states was limited.  WIR 1991, supra at 71.


� Right to Development Declaration, supra note 128, art. 6, ¶2, art. 9.


� Id., Preamble, art.2, ¶1, 3.  The Declaration also proclaimed that states have the duty to co-operate with each other to ensure development.  Id., art. 3, ¶3.


� NIEO Declaration, supra note 16, Preamble, ¶4.h., i.; Right to Development Declaration, supra note 128, Preamble, art. 5.


� See, e.g., 1995 Report, supra note 118, ¶91-99(discussing the right to development as a human rights issue); 1996 Report, supra note 118, ¶10-15 (discussing the right to self-determination and referencing the Charter on the Economic Rights and Duties of States).


� The mandate for the 1995 report was to explore the relationship between TNC working methods and the enjoyment of human rights, specifically “international labour and trade union rights.”  Sub-Com. Res., 1994/37, supra note 116, ¶8(g).   The 1996 report was to be on TNC activities and the effects on human rights and the right to development.  Sub-Comm. Res. 1995/31, supra note 117.


� 1995 Report, supra note 118, ¶6-7, 10; 1998 Report, supra note 126, ¶7.


� 1998 Report, supra note 126, ¶6.


� 1995 Report, supra note 118, ¶91; 1998 Report, supra note 126, ¶13, 16.


� For example, the 1995 Report (which focused on labor and trade union issues) identified the tension between many TNCs’ move from labor-intensive to capital-intensive forms of business and the negative effect on local job markets.  1995 Report, supra note 118, ¶6-7, 10.  The 1996 Report discussed the obviously different interests and motivations between the creators of technology/intellectual property and the potential users of such technology.  1996 Report, supra note 118, ¶7. 


� 1995 Report, supra note 118, ¶99.


� 1995 Report, supra note 118, ¶41; 1996 Report, supra note 118, ¶119; 1998 Report, supra note 126, ¶1, 9.


� The 1995 Report called this the “regulatory deficit”, recognizing the inability of markets to meet the economic and social rights of all persons and the resulting responsibility of the state to act.  1995 Report, supra note 118, ¶101-102.


� Id., ¶ 10-11; 1998 Report, supra note 126, ¶1, 8.


� 1996 Report, supra note 118, ¶71 et seq.; 1998 Report, supra note 126, ¶3.


� 1996 Report, supra note 118, ¶72.


� 1998 Report, supra note 126, ¶8.


� 1996 Report, supra note 118, ¶71-124; 1998 Report, supra note 126, ¶25.


� The 1998 Report, for example, recommended the enactment of domestic law mechanisms to punish TNC violations of economic and social rights.  1998 Report, supra note 126, ¶24.


� Id., ¶3-5, 10.


� 1996 Report, supra note 118, ¶71-72.


� The 1998 Report called for the harmonization of national and international law to avoid areas where the expectations for TNC conduct differed at these two levels.  1998 Report, supra note 126, ¶10.  Significantly, both reports called for this new regime to specifically incorporate the right to development, the 1998 report identifying development as a TNC responsibility.  1996 Report, supra note 118, ¶74, 76 (identifying the right to development as the “appropriate framework” for the proposed international regime); 1998 Report, supra note 126, ¶17.


� The power to form a working group is found in Rule 21, Rules of Procedure of the Functional Commissions of the Economic and Social Council (available at �HYPERLINK "http://www.unhchr.ch/html/menu2/2/rules.html"�http://www.unhchr.ch/html/menu2/2/rules.html�).  This rule allows ECOSOC to set up such committees or working groups as are deemed necessary and refer to them any questions on its agenda for study and report.  See also the Guidelines for the application by the Sub-Commission of the rules of procedure of the functional commissions of ECOSOC and other decisions and practices relating thereto, annexed to Sub-Comm. Dec. 1999/114, Methods of Work of the Sub-Commission, UN Doc. E/CN.4/Sub.2/Dec/1999/114 (August 16, 1999).


� The Working Group was established for a period of three years by Sub-Com. Res. 1998/8, U.N. Doc. E/CN.4/Sub.2/Res/1998/8 (August 20, 1998).  The specific mandate of the Working Group was to continue to examine the effects of TNC methods and activities on the right to development, to analyze the compatibility of international human rights instruments with regional and international investment agreements,  and, significantly, to make recommendations to ensure that TNC activities “are in keeping with the economic and social objectives of the countries in which they operate, and to promote the enjoyment of economic, social and cultural rights….”  Id., ¶4(a)-(d).


� Id.  Although the mandate does not specifically discuss creation of a code, it is clear that the Sub-Commission knew about the UNCTC code efforts and the efforts of at least one other UN body (the Working Group on the Right to Development) to resume negotiations on the draft UNCTC code.  See Sub-Com. Res. 1997/11, supra note 125. 


�  Rep. of the Sessional Working Group on the working methods and activities of transnational corporations on its first session, The realization of economic social and cultural rights:  The Question of Transnational Corporations, U.N. Doc. E/CN.4/Sub.2/1999/9, ¶29-32 (August 12, 1999) (by El-Hadji Guisse).


�  Rep. of the Sessional Working Group on the working methods and activities of transnational corporations on its second session, The realization of economic social and cultural rights:  The Question of Transnational Corporations, U.N. Doc. E/CN.4/Sub.2/2000/12 (August 28, 2000) (by El-Hadji Guisse).


�  Sub-Commission on the Promotion and Protection of Human Rights, Norms on the Responsibilities of Transnational Corporations and Other Business Enterprises with Regard to Human Rights, U.N. Doc. E/CN.4/Sub.2/2003/12/Rev. 2 (2003)[hereinafter the Norms].  In 2001, the Sub-Commission had extended the Working Group’s mandate for a further three years, specifically to allow it to continue work on the draft norms.  See Sub-Com. Res. 2001/3, U.N. Doc. E/CN.4/Sub.2/Res/2001/3 (August 15, 2001).  The following year, the Sub-Commission reviewed the second draft of the norms and requested that the draft be circulated to a variety of stakeholders for comment.  See Sub-Com. Res. 2002/8,  (August 14, 2002).  Stakeholder sessions were held in 2000, 2001, and 2002 and included representatives of TNCs, non-governmental organizations and intergovernmental organizations.  For discussion of the stakeholders’ participation in the process of drafting the Norms, see Kinley & Chambers, supra note 109, at 462-464.


� The Norms have generated a variety of analyses in the academic literature.  A cornerstone piece was co-authored by the chief drafter of the Norms, Prof. David Weissbrodt.  See David Weissbrodt & Maria Kruger, Norms on the Responsibilities of Transnational Corporations and Other Business Enterprises with Regard to Human Rights, 97 A.J.I.L. 901 (October 2003) and Weissbrodt’s keynote address at the Stefan A. Riesenfeld Symposium, Keynote Address:  International Standard-Setting on the Human Rights Responsibilities of Businesses, 26 Berkeley J. Int’l L. 373 (2008).  For other analyses specifically of the Norms, see Kinley &Chambers, supra, note 77; see Backer, supra note 127(discussing the Norms in the context of the regulation of corporate social responsibility); Julie Campagna, United Nations Norms on the Responsibilities of Transnational Corporations and Other Business Enterprises with Regard to Human Rights:  The International Community Asserts Binding Law on the Global Rule Makers, 37 J. .Marshall L. Rev. 1205 (Summer 2004); Surya Deva, UN’s Human Rights Norms for Transnational Corporations and Other Business Enterprises:  An Imperfect Step in the Right Direction? 10 ILSA J. Int’l & Comp. L. 493 (2003-2004); Troy Rule, Using “Norms” to Change International Law:  UN Human Rights Laws Sneaking in through the Back Door? 5 Chi. J. Int’l L. 325 (Summer 2004).  See also, Adam McBeth, A Reality Check: Every Organ of Society: The Responsibility of Non-State Actors for the Realization of Human Rights, 30 Hamline J. Pub. L. & Pol’y 33 (Fall 2008)(discussing the connection between the Norms and the Universal Declaration of Human Rights).  For an NGO perspective, see Amnesty International, supra, note 77.  For a practitioner perspective, see Thomas E. McCarthy, Business and Human Rights:  What Do the New UN Norms Mean for the Business Lawyer?, 28 Int’l Legal Prac. 73 (2003).


� Backer, supra note 127, at 321-323.


� The Norms consist of 23 articles divided into eight categories of both general and specific obligations, plus an additional Commentary.  Campagna, supra note 160, at 1226.  The provisions are written in “treaty-like language.”  John Gerard Ruggie, Business and Human Rights:  The Evolving International Agenda, 101 A.J.I.L. 819, 820 (2007).


� Weissbrodt & Kruger, supra note 160, at 901; Weissbrodt, supra note 160, at 376-380.  The Preamble to the Norms refers to more than 30 international instruments which it claims contain generally recognized responsibilities applicable to business, including, e.g., the International Convention on the Elimination of All Forms of Racial Discrimination, the Convention on  Biological Diversity, and the Rio Declaration on the Environment and Development.  The Norms, supra note 159, Preamble.


� The Norms, supra note 159, ¶2., 5.-9., 14.


� The Norms, supra note 159, ¶1., 17., 18.


� Id., ¶1., 17.


� Id., Preamble.  See also McBeth, supra note 160, at 75-78, for discussion of the Norms’ relation to the Universal Declaration of Human Rights.


� The Norms, supra note 111, art. A.1. The Commentary explains that this dual set of duties reflects the fact that TNCs cannot and are not intended to replace states as the primary instruments of human rights.  Commentary on the Norms on the Responsibilities of Transnational Corporations and Other Business Enterprises with regard to Human Rights, U.N. Doc. E/CN.4/Sub.2/2003/38/Rev.2, Comment to ¶1, 19 (2003)[hereinafter Commentary].  Imposition of direct obligations on TNCs is necessary because of the patchwork of laws at the state level and the fact that states currently have little incentive to fill the gaps in corporate accountability laws at the domestic level.  Kinley & Chambers, supra note 109, at 467.


� The Norms, supra note 159, art. H.15. This provision would address the liability gaps created when an apparent human rights violator is not a TNC but its subsidiaries, contractors, or suppliers.  That these parties are ordinarily legally separate personalities has protected TNCs from liability.  The Norms place an obligation on the parent TNC to ensure that their supply chains comply with the Norms.  Deva, supra note 160, at 500-501; Kinley & Chambers, supra note 109, at 455.  Backer describes this requirement as imposing an enterprise liability theory on all business, essentially piercing the corporate veil for all litigation involving alleged breach of the Norms.  Backer, supra note 127, at 336, 363-364.  See also Upendra Baxi, Market Fundamentalism:  Business Ethics at the Altar of Human Rights, 5 Human Rights Law Review 1, at 6-8 (2005).  Baxi describes modern TNC structures as evidencing a “network conception of corporate governance and business conduct” with a “web of interconnectivity of within-nation and cross-nation business entities.”


� Deva, supra note 160, at 499 (arguing that the attempt to frame human rights norms “specifically” directed to TNCs makes it clear that there are gaps in the existing “state-focal” regulatory regime).


�  Similar to the UNCTC code, the Norms contain provisions obligating TNCs to respect national laws of the countries in which they operate and to refrain from offering or accepting bribes, both of which would lead to more equal bargaining power.  The Norms, supra note 159, art. 10, 11.  The Norms have been criticized for not adequately dealing with the phenomena of “state capture” (influencing the formation of the ‘rules of the game’ via illicit payments to public officials) and regulatory capture (influencing the formation of the ‘rules of the game’ without necessary recourse to private payment to public officials).  Baxi, supra note 169, at 16-17.


� Weissbrodt & Kruger, supra note 160, at 913.


� Id.  Weissbrodt has consistently described the Norms as a “restatement” of the international legal principles applicable to business, contained in extant treaties and customary international law.  Id., at 901; Weissbrodt, supra note 160, at 376-379.


� Rule, supra note 160, at 328.


� Deva, supra note 160, at 500; Rule, supra note 160, at 329.


� Feld, supra note 7, at 130.  See also Coonrod, supra note 28, at 305 (noting that the “harmonization of national regulations” that would have flowed from the UNCTC code, would provide a “significant contribution to the equalization of bargaining powers, particularly by restricting the ability of the TNC to shift investments in order to benefit from varying and competing government regulations.”).


� 1998 Report, supra note 126, ¶21.  Commentators have also noted the tension between the protection of human rights and business goals.  See, e.g., Rule, supra note 160, at 332 (arguing that attempts to obtain binding human rights obligations had failed in the past due partly to the fact that human rights laws were “at odds with the goals of many international businesses.”).


� The Preamble acknowledges the primacy of the right to development and Article 12 of the Norms requires that TNCs respect economic, social, cultural, civil and political rights, “in particular the rights to development, …[and] the highest attainable standard of physical and mental health….”  The Norms, supra note 159, Preamble, art. 12. The Norms also contain a provision requiring that TNCs recognize and respect “the public interest, development objectives, [and] social, economic and cultural policies” of the countries in which they operate.  Id., art. 10.  This requirement includes encouraging social progress and development, within the limits of the TNC’s resources and capabilities and, specifically, respecting the right to development.  Commentary, supra note 168, ¶10, (a), (b).


� Baxi, supra note 169, at 6.  Paragraph 10 requires that corporate activity must be directed to the encouragement of social progress and development, rather than shareholder wealth maximization.  This shift away from TNCs as a solely economic entity operating on a shareholder model to a model where corporations have primary obligations to serve the community in which they operate signals a transition in corporate governance models, from private law to public law.  Backer, supra note 127, at 352-353, 371-374.


� Backer, supra note 127, at 287.  Organizations that came out in support of the Norms included major human rights NGOs, such as Amnesty International and Human Rights Watch. See Human Rights Watch, The U.N. Norms:  Towards Greater Corporate Accountability, (2004), available at �HYPERLINK "http://www.hrw.org/en/news/2004/09/29/un-norms-towards-greater-corporate-acccountability.html"�http://www.hrw.org/en/news/2004/09/29/un-norms-towards-greater-corporate-acccountability.html�.  One organization, the Business Leaders Involved in Human Rights (BLIHR) agreed to “road test” the Norms in its member businesses and produced several annual reports on its experiences; the reports are available at http://www.blihr.org.


� Ruggie, supra note 162, at 822 (referring to the Norms as “conceptually and factually flawed with potentially deleterious consequences for the realization of rights..”).  Not surprisingly, several major business organizations were very vocal in opposition to the Norms; these include most prominently the International Chamber of Commerce (ICC) and the International Organization of Employers (IOE).  Giovanni Mantilla, Emerging International Human Rights Norms for Transnational Corporations,” 15 Global Governance 279, at 287 (2009); Campagna, supra note 160, at 1207-1208.


� Sub-Commission on the Promotion and Protection of Human Rights Res. 2003/16, U.N. Doc. E/CN.4/Sub.2/2003/L.11 (August 13, 2003).


� Human Rights Council Dec. 2004/116, U.N. Doc. E/CN.4/DEC/2004/116 (April 20, 2004).  The decision also instructed the Sub-Commission to refrain from enforcement and/or monitoring under the relevant provisions of the Norms.  H.R.C. Dec. 2004/116, supra, ¶(c). 


�  Id.


�  Rep. of the U.N. High Commissioner on Human Rights, Report of the United Nations High Commissioner on Human Rights on the responsibilities of transnational corporations and related business enterprises with regard to human rights, U.N. Doc. E/CN.4/2005/91 (February 15, 2005).  This report led to H.R.C. Res. 2005/69, U.N. Doc. E/CN.4/RES/2005/69 (April 20, 2005), requesting appointment of a Special Representative.  The Resolution for appointment of the Special Representative was sponsored by 38 states from a variety of regions.  The United States voted against the Resolution on the ground that human rights obligations apply to states.  Peter Muchlinski, Human Rights and Multinational Enterprises, 519 (2007).  Australia voted against the Resolution on similar grounds.  The only other state to oppose the Resolution was South Africa, which voted against it on the ground that it did not go far enough in advancing the importance of the issue of business and human rights.  Kinley & Chambers, supra note 109, at 448. 


� H.R.C. Res. 2005/69, supra note 185.


� Dr. Ruggie was the Evron and Jeane Kirkpatrick Professor of International Affairs.  See Dr. Ruggie’s faculty profile at the Kennedy School of Government website:  http://www.hks.harvard.edu/about/faculty-staff-directory/john-ruggie ; and his personal website:  �HYPERLINK "http://www.ksg.harvard.edu/m-rcbg/johnruggie/index.html"�http://www.ksg.harvard.edu/m-rcbg/johnruggie/index.html�.  Ruggie’s background is in international affairs; he holds degrees in history and political science [hereinafter the SRSG or Ruggie].


� Karsten Nowrot, Transnational Economic Law Research Center, The 2006 Interim Report of the UN Special Representative on Human Rights and Transnational Corporations:  Breakthrough or Further Polarization?, (March 2006),  available at http://www2.jura.uni-halle.de/telc/PolicyPaper20.pdf.  MISEREOR/Global Policy Forum, Problematic Pragmatism:  The Ruggie Report 2008:  Background, Analysis and Perspectives, at 3, (June 2008) [hereinafter “Problematic Pragmatism”](calling Ruggie one of the “spiritual fathers” of the Global Compact).


� The mandate from the H.R.C. to the SRSG called for the SRSG to:  (a) identify and clarify standards of corporate responsibility and accountability for TNCs with regard to human rights; (b) to elaborate on the role of States in regulating the role of TNCs with regard to human rights; (c) to clarify the concepts of “complicity” and “sphere of influence” (which were critical concepts used in the Global Compact framework) as they applied to TNCs; (d) to develop materials and methodologies for human rights impact assessments for TNC activities; and (c) to compile a compendium of  “best practices” of both States and TNCs.  The mandate was for an initial period of two years. H.R.C. Res. 2005/69, supra note 185.  


� Id.


� Interim Rep. of the Special Representative of the Secretary-General on the issue of human rights and transnational corporations and other business enterprises, Promotion and Protection of Human Rights:  Interim Report of the Special Representative, U.N. Doc. E/CN.4/2006/97, ¶31-53 (February 22, 2006) [hereinafter the 2006 Report].


� Id., ¶9-13 (noting that, while the UN was created to provide a “State-based international order,” there are today a variety of actors for which “the territorial State is not the cardinal organizing principle.”  These actors abound in the economic realm as “transnational firms”, which have seen their ability to operate globally expand through a variety of legal arrangements both international and domestic).  


� Id., ¶66, 69.  The SRSG concluded that the flaws of the Norms made them a “distraction” from the new mandate, and dismissed them as a basis for moving forward.  


� Id., ¶7.   These activities included compiling further information on existing mechanisms and initiatives for regulating TNCs, holding consultations with a variety of stakeholders, and commissioning a survey of governments and the Fortune Global 500 on their experiences in dealing with human rights issues.  Id., ¶3-5,70-79.


� Rep. of the Special Representative of the Secretary-General on the issue of human rights and transnational corporations and other business enterprises, Business and Human Rights:  Mapping International Standards of Responsibility and Accountability for Corporate Acts, U.N. Doc. A/HRC/4/035 (February 9, 2007) [hereinafter the 2007 Report].  Companion reports from the SRSG were:   Human rights impact assessments – resolving key methodological questions, U.N. Doc. A/HRC/4/74 (February 5, 2007); State responsibilities to regulate and adjudicate corporate activities under the United Nations core human rights treaties:  an overview of treaty body commentaries, U.N. Doc. A/HRC/4/35/Add.1 (February 13, 2007); Corporate responsibility under international law and issues in extraterritorial regulation:  summary of legal workshops, U.N. Doc. A/HRC/4/35/Add.2 (February 13, 2007); Human rights policies and management practices:  results from questionnaire surveys of governments and Fortune Global 500 firms, U.N. Doc. A/HRC/4/35/Add.3 (February 28, 2007); and Business recognition of human rights:  Global patterns, regional and sectoral variations, U.N. Doc. A/HRC/4/35/Add.4 (February 8, 2007).


� 2007 Report, supra note 195, ¶5.


� Rep. of the Special Representative of the Secretary-General on the issue of human rights and transnational corporations and other business enterprises, Protect, Respect and Remedy:  a Framework for Business and Human Rights, U.N. Doc. A/HRC/8/5 (April 7, 2008) [hereinafter the 2008 Report].


� Id., ¶13.


� Id., ¶3.


� Id., ¶12.


� Id., ¶12-14.


� Id., ¶13.


� Id., ¶6, 9.


� Id., ¶51.


� Id., ¶9.


� Id., ¶6, 18, 23.


� Id., ¶18-22, 27-50.


� Id., ¶24.


� Id., ¶93 (noting that “[a]n effective grievance mechanism is part of the corporate responsibility to respect.”).


� Id., ¶ 9


� Id., ¶55.


� Id., ¶23, 54.


� Id., ¶55.( “Government defines legal compliance and society defines ‘social license to operate’.”)  See also, McBeth, supra note, 160, at 82.


� 2008 Report, supra note 197, ¶56.


� Id., ¶56-64.


� Id., ¶56.  Ruggie notes that many companies already have “comparable” due diligence processes in place to meet legal requirements for information and control systems to manage financial risk.  The Report does not propose that human rights due diligence be legally required.


� Id., ¶59-63.


� Id., ¶57.  The scope of due diligence for the first two elements is based on three sets of factors:  (1) the country contexts where the business operates; (2) the human rights impacts of the business’s own activities within that context; and (3) whether the business might contribute to human rights abuse through its relationships with other entities (such as supplies, state agencies, and others).  Factors (2) and (3) also relate to the concepts of “sphere of influence” and “complicity”, which the SRSG was requested to study as part of his mandate.  Although these were important concepts in the UN Global Compact framework, Ruggie saw them as much less significant in his new framework.  See id., ¶65-72 for the discussion of “sphere of influence” and ¶73 – 81 for that on “complicity”.


� Id., ¶58.


� See, generally, International Organisation of Employers, the International Chamber of Commerce and the Business and Industry Advisory Committee to the OECD, Joint Initial Views of the IOE, ICC and BIAC to the Eighth Session of the Human Rights Council on the Third Report of the Special Representative of the UN Secretary-General on Business and Human Rights, May 2008; available at http://www.business-humanrights.org/SpecialRepPortal/Home/ReportstoUNHumanRightsCouncil/2008 [hereinafter ICC/IOE Joint Initial Views].  The organizations urged the H.R.C. to endorse the SRSG’s report, stressing that the H.R.C. use the proposed framework as the basis for the SRSG’s mandate going forward.  ICC/IOE Joint Initial Views, supra, at 3.


� Id., at 2.


� Id.


� Action Aid, Amnesty International, EarthRights International, Friends of the Earth International, International Federation for Human Rights (FIDH), International Network for Economic, Social and Cultural Rights (ESCR-Net), Human Rights Watch, International Commission of Jurists, Oxfam International, Rights & Accountability in Development, and Women’s Environment and Development Organization (WEDO), Joint NGO Statement to the Eighth Session of  the Human Rights Council, May 19, 2008;  available at �HYPERLINK "http://www.business-humanrights.org/SpecialRepPortal/Home/ReportstoUNHumanRightsCouncil/2008"�http://www.business-humanrights.org/SpecialRepPortal/Home/ReportstoUNHumanRightsCouncil/2008� [hereinafter Joint NGO Statement].  Civil society organizations have consistently asked for greater representation of victims’ perspectives.  A group of NGOs filed a submission following publication of the SRSG’s 2007 report, arguing that it was “essential” that the HRC’s discussions on business and human rights “incorporate the perspective of those affected by corporate human rights abuses….”  Amnesty International, ESCR-Net, Human Rights Watch, International C omission of Jurists, International Federation for Human Rights, Oral Intervention on the Report of the Special Representative to the Secretary General on the issue of human rights and transnational corporations and other business enterprises, filed with the U.N. Human Rights Council for its 4th session, March 12-30, 2007; available at http://www.business-humanrights.org/SpecialRepPortal/Home/ReportstoUNHumanRightsCouncil/2007.  In 2009, 22 civil society organizations from Asia filed a joint submission at a regional consultation held in India, arguing that the framework proposed in the 2008 report needed to be “opened, enriched and deepened” to provide justice to victims of human rights violations.  Submission to the UN Special Representative of the Secretary-General from the Civil Society Groups across Asia, 2009; available at http://www.business-humanrights.org/SpecialRepPortal/Home/Submissions/2009.


� Joint NGO Statement, supra note 223, at 1.


� Id.


� H.R.C. Res. 8/7, U.N. Doc. A/HRC/RES/8/7, ¶4(a) (June 18, 2008)(approving the Framework and extending the SRSG’s mandate for an additional three years.  The mandate called on the SRSG to continue elaboration the “protect, respect, remedy” framework, to exchange ideas for business best practices with the Global Compact human rights working group, and to “integrate a gender perspective throughout his work and to give special attention to persons belonging to vulnerable groups…”).


� Id.


� Rep. of the Special Representative of the Secretary-General on the issue of human rights and transnational corporations and other business enterprises, Business and human rights:  Towards operationalizing the “protect, respect and remedy” framework, U.N. Doc. A/HRC/11/13 (April 22, 2009) [hereinafter the 2009 Report].


� Rep. of the Special Representative of the Secretary-General on the issue of human rights and transnational corporations and other business enterprises, Business and Human Rights:  Further steps toward the operationalization of the “protect, respect and remedy” framework, U.N. Doc. A/HRC/14/27 (April 9, 2010) [hereinafter the 2010 Report].


� For example, under the state duty to protect, the SRSG discussed in more detail the effect of existing domestic corporate law and international investment agreements on human rights.  See 2009 Report, supra note 228, ¶28-36; 2010 Report, supra note 229, ¶20-43.


� These focused mostly on the corporate responsibility to respect and the nature of that responsibility, particularly, whether the responsibility to protect encompassed positive acts with regard to human rights and whether business obligations with regard to human rights should extend beyond mere “respect.”  The 2009 Report, supra note 228, ¶59-65. In both cases, the SRSG repeated the reasoning behind limiting corporate responsibility to “respecting” human rights. 


� See, e.g., 2006 Report, supra note 191, ¶39-57, 71.


� 2009 Report, supra note 191, ¶15.


� Id., ¶93-99; 2010 Report, supra note 229, ¶103-113. The two reports continued to call for improved state and corporate grievance mechanisms as part of the duty to protect and responsibility to respect, respectively.


� See supra text accompanying notes 63-38, 109-122, 185-188.


� See supra text accompanying notes 81-90, 104-108, 154-160, 180-183.


� GEP Report, supra note 47, at 28-29; Sub-Commission on the Prevention of Discrimination and Protection of Minorities Res. 1997/11, U.N. Doc. E/CN.4/1998/2, E/CN.4/Sub.2/1997/50 (August 22, 1997)(noting that the concentration of economic and political power in a few countries and corporations presented an obstacle to the realization of the right to development).


� GEP Report, supra note 47, at 28-29; Feld, supra note 7, at 37-38.


� Feld, supra note 7, at 18-19, 80; Richter, supra note 8, at 8-9.


� See supra notes 95-102 and accompanying text.


� Id.


� Rep. of the Sessional Working Group on the working methods and activities of transnational corporations, Principles relating to the human rights conduct of companies, U.N. Doc. E/CN.4/Sub.2/2000/WG.2/WP.1 (May 25, 2000)(by David Weissbrodt).


� Deva, supra note 160, at 497 (describing the Norms as a “departure from the past” and a “shift in the paradigms” dominating corporate social responsibility thinking); Backer, supra note 127, at 332-333 (stating that the Norms “would have the international political community effect a revolution in both the character of corporate governance and the source of the authority to regulate corporations.”); Rule, supra note 160, at 330.


� 2006 Report, supra note 139, ¶7 (noting that the SRSG “takes as a premise…that governments bear the principal responsibility for the vindication of” human rights in relation to TNCs). 


� Id., ¶81.  Early in his tenure as SRSG, Ruggie defined “principled pragmatism” as “an unflinching commitment to the principle of strengthening the promotion and protection of human rights as it relates to business, coupled with a pragmatic attachment to what works best in creating change where it matters most – in the daily lives of people.”  


� Problematic Pragmatism, supra note 188, at 1-2. 


� The only significant departure from the existing order in Ruggie’s framework was an idea introduced briefly in the 2008 Report section on access to remedies.  After detailing the difficulties that victims of human rights abuses have in obtaining redress for their grievances, the SRSG notes that some parties have proposed the creation of a global ombudsman function to receive complaints.  2008 Report, supra note 197, ¶82-87, 103.  Ruggie limits his discussion to identifying the many problems with such an endeavor; he did not recommend pursuing the idea.  2008 Report, supra, ¶103.  The international business community specifically opposed this idea.  ICC/IOC Joint Initial Views, supra note 220, at 2.


� Donald J. Puchala, et al., United Nations Politics:  International Organization in a Divided World (2007).  The authors argue that the Charter drafters specifically denied the General Assembly the means to compel compliance with its decisions so that it would never be more than a “place to talk”, rather than a “rule-making center.”  This is significant because the General Assembly is the only primary organ of the UN comprised of all member states.  The real power for the organization was centered in the Security Council and Bretton Woods institutions, which were controlled by a small group of developed countries. Id., at 32-33.  See also Hans Kochler, The United Nations Organization and Global Power Politics: The Antagonism between Power and Law and the Future of World Order, 5 Chinese Journal of International Law 323, at 325 (2006).  Kochler argues that the dichotomy between idealism and realism is built into the Charter, in the form of idealistic “Purposes and Principles” but realistic procedural rules and mechanisms (e.g., the veto power of permanent members of the Security Council). Kochler, supra.  This has resulted in what he terms a “dialectic of power and law,” where the organization espouses belief in the rule of law, but is constrained by the power politics available through certain procedural mechanisms.  Kochler, supra.


� Kochler, supra note 248, at 324-325 (explaining that the UN was designed by the four sponsoring governments with the intention to “eternalize a given power balance” – the power balance of 1945); Puchala et al., supra note 248, at 38-39.


� Puchala et al., supra note 248, at 38-39.  UN membership expanded from 51 members in 1945 to 152 members in 1979.


� Id., at 9.


� Id., at 5.


� Id., at 33.


� See supra notes 72-76 and accompanying text.


� Claude, Jr., supra note 109, at 300.


� Id., at 300-304.  (“The purpose of U.N. Sub-Commissions is to subject the issues before them to deeper analysis and to formulate “more intelligent” proposals than could be expected from a body of governmental delegates.”).   


� The H.R.C. had become notoriously politicized by the early 2000’s, so much so that it was terminated and replaced by the U.N. Human Rights Council in 2006.  See G.A. Res. 60/251, U.N. Doc. A/RES/60/251 (April 3, 2006).  The politicization was attributed to countries and blocs using the H.R.C. to advance their agendas on issues unrelated to human rights, making the H.R.C. resemble other political bodies within the U.N.  Hurst Hannum, Reforming the Special Procedures and Mechanisms of the Commission on Human Rights, 7 Human Rights Law Review 1, at 73 (2007).


� Victoria Clarke, Globalization and the Role of the United Nations, World Federalist Movement News, at 2 (Winter 2000), available at http://www.globalpolicy.org/reform/2000/1218vic.htm.


� The International Chamber of Commerce was a key player in the early work leading up to the launch of the Global Compact.  For example, it sponsored the Geneva Business Dialogue in September 1988, a gathering of hundreds of industry leaders and top-level representatives from UN agencies.  The Dialogue called for a reformed UN with more substantive business involvement.  Then Secretary-General Annan praised the ICC as “a highly valued partner of the UN.”  Corporate Europe Observatory, High Time for UN to Break ‘Partnership’ with the ICC, (July 25, 2001), available at �HYPERLINK "http://www.archive.corporateeurope.org/un/icc.html"�http://www.archive.corporateeurope.org/un/icc.html�.  Critics have become concerned about the increasingly close ties between business and the UN, conjecturing that the UN has been “captured” by business, which seeks to push its own agenda through UN agencies.  Richter, supra note 8, at 11.


� The SRSG’s work leading up to the 2008 Report consisted of:  convening 14 multi-stakeholder consultations on 5 continents; conducting two dozen research projects; producing more than 1,000 pages of documents; receiving 20 submissions from stakeholders; and reporting twice to the HRC.  2008 Report, supra note 197, ¶4.


� The 2007 Report, for example, identified the “institutional misalignment” of the scope of economic forces and actors and the capacity of societies to manage their adverse consequences as creating human rights issues.  2007 Report, supra note 195, ¶3.


� This problem can be exacerbated by the fact that some TNCs intentionally take advantage of the existing gaps to further their own interests.  Liz Umlas, Commentary on The Ruggie Report:  The Interplay of Business, States and Human Rights, KLD Newsline, April 2007, p. 2; available at http://www.kld.com/newsletter/Newsline/April_2007_Newsline.


� 2010 Report, supra note 229, ¶20-26.  Other recommendations looked at improving the human rights performance of state-owned enterprises.


� Id., ¶33-48.  Other recommendations for home states included fostering “rights-respecting corporate cultures” by creating guidelines for reporting company human rights impacts and better defining directors’ duties with regard to human rights.


� Id., ¶18; Problematic Pragmatism, supra note 188, at 6.


� Campagna cites the example of BP’s oil pipeline agreement with Azerbaijan, Georgia and Turkey, which exempted BP from compliance with any host state laws.  Campagna, supra note 160, at.1241-1242.  States sometimes also end up in arbitration when TNCs claim that domestic legislation raising environmental or human rights standards raises their costs of production so as to constitute expropriation.  Problematic Pragmatism, supra note 188, at 6.  The 2010 Report cites the notable case of a South African BIT dispute, with European investors claiming that provisions of South Africa’s Black Economic Empowerment Act amounted to expropriation.  2010 Report, supra note 229, ¶21.


� 2010 Report, supra note 229, ¶25.


� David Kinley & Junko Tadaki, From Talk to Walk:  The Emergence of Human Rights Responsibilities for Corporations at International Law, 44 Va. J. Int’l L. 931, 937 and note 12 (Summer 2004).


� Ruggie recognizes both these phenomena in his 2010 report.  2010 Report, supra note 229, ¶22 (noting that in BIT negotiations “capital importers that lacked significant market power felt increasingly pressured to compete with one another for investments by accepting every more expansive provisions, constraining their policy discretion to pursue legitimate public interest objectives.”).  See also Coonrod, supra note 28, at 305; Kinley & Tadaki, supra note 268, at 938, n.12.


� NGOs have been critical of an over-reliance on capacity building in weak states as a primary remedy for human rights abuses because of the time it can take for a weak state to build institutional strength.  Emeka Duruigbo, Corporate Accountability and Liability for International Human Rights Abuses:  Recent Changes and Recurring Challenges, 6 Nw. U. J. Int’l Hum. Rts. 222, 256 (2008).  See also Scott Jerbi, Business and Human Rights at the UN:  What Might Happen Next?, 31 Human Rights Quarterly 299, 315 (2009) (discussing the tension between the protection of investor rights and the protection of human rights, which he calls “policy incoherence,” and possible effects on host states).


� 2010 Report, supra note 229, ¶46-50.


� 2009 Report, supra note 228, ¶15.


� 2008 Report, supra note 197, ¶19; 2009 Report, supra note 228, ¶15.


� Missing from Ruggie’s discussion of extraterritorial jurisdiction is the fact that both home and host states may object to this option.  Home states have little incentive to regulate their corporations for the benefit of nationals of other countries and host states may object to what they see as a form of imperialism.  Duruigbo, supra note 270, at 246; Feld, supra note 7, at 31-32.


� See, e.g., 2009 Report, supra note 228, ¶83; 2010 Report, supra note 229, ¶79, 81, 87.


� 2008 Report, supra note 197, ¶56; 2010 Report, supra note 229, ¶79-80, 85.


� 2008 Report, supra note 197, ¶56.


� The Framework itself seems to permit this, since there are no definite requirements or standards set out for the corporate responsibility to respect, aside from obeying existing law.  See, e.g., 2009 Report, supra note 228, ¶72 (“...the specific activities that companies must undertake to discharge this responsibility [of due diligence] will vary….”); 2010 Report, supra note 229, ¶82 (noting that the SRSG’s aim was to provide “guiding principles” for companies).


� Lucien J. Dhooge, Due Diligence as a Defense to Corporate Liability Pursuant to the Alien Tort Statute, 22 Emory Int’l L. Rev. 455 (2008).  The SRSG voiced his opposition to this idea in his 2010 report, although the decision whether and to what extent to allow the defense in subsequent ATS litigation will not be made by the SRSG.  See 2010 Report, supra note 229, ¶86.


� In an interesting wrinkle on “self-interest,” the UK Foreign & Commonwealth Office took issue with Ruggie’s statement of states’ duty to protect.  The 2007 report claimed that “international law firmly establishes that states have a duty to protect against non-State human right abuses within their jurisdiction, and that this duty extends to protection against abuses by business entities.”  2007 report, para. 10.  The Foreign Office disputed the claim that international law imposed this general State duty to protect, either through the core UN human rights treaties or through customary international law.  The government argued that, absent a specific treaty provision expressly creating such a duty, a state had no duty to protect against such abuses within its own jurisdiction.  Foreign and Commonwealth Office, Letter to Professor John Ruggie, July 9, 2009 (Daniel Bethlehem QC); available at http://business-humanrights.org/SpecialRepPortal/Home/Submissions/2009.


� The OECD Guidelines for Multinational Enterprises contain a provision stating that enterprises should “refrain from seeking or accepting exemptions not contemplated in the statutory or regulatory framework related to environmental, health, safety, labour, taxation, financial incentives, or other issues.”  OECD Guidelines, supra note 98, Section II, General Policies, ¶5.  The Guidelines, however, are not applicable to states.


� It is significant that nowhere does Ruggie suggest that home states reexamine the treaty provisions they request to better facilitate the realization of human rights.  In fact, the 2009 report notes that the SRSG is commencing a new project to produce a guide on “responsible contracting” for host states. 2009 Report, supra note 228, ¶36.  There is apparently no corresponding  guide for “responsible contracting” for home states.


� Dhooge, for example, notes that the SRSG’s framework delineates the due diligence process in such a way that it “delinks corporate human rights obligations from compliance with substantive norms,” and instead, equates those human rights obligations with notions of corporate governance.  Dhooge, supra note 279, at 467-468.


� For accounts of the business lobbying efforts against the Norms, see Kinley & Chambers, supra note 109, at 457-458 and notes 43 and 44; Mantilla, supra note 181, at 287-288.


� Throughout the history of the U.N.’s work on TNCs, the issue of the unequal bargaining power between developing states and TNCs has been a recurring theme.  See supra notes 33-37, 142-145 and accompanying text.


� UNCTAD performs what it terms “capacity-building,” but focuses mainly on technical areas, such as accounting and reporting standards and trade-related issues.  See the UNCTAD website for a listing of its “technical cooperation” programmes, at �HYPERLINK "http://www.unctad.org/technicalcooperation"�http://www.unctad.org/technicalcooperation�.  UNCTAD’s Trade and Development Commission sponsors a program on “cross-divisional capacity-building” which focuses on workshops providing information on the relationship between trade, finance, investment, and technology.  Rep. of the UNCTAD Secretariat, Progress report on the implementation of the provisions of the Accra Accord related to cross-divisional capacity-building, U.N. Doc. TD/B/C.I/12 (February 22, 2010).  UNCTAD does not specifically address capacity-building in the field of human rights. 


� 2009 Report, supra note 228, ¶41-42.


� The services included training workshops on for government officials on formulating effective policies, laws, and regulations for foreign investment, and workshops on negotiating investment agreements.  Sagafi-Nejad, supra note 4, at 106-108.


� Rule, supra note 160, at 328.


� Backer, supra note 127, at 1 (noting that the Norms indicate significant changes in global thinking about corporations and their regulation).


� The SRSG, for example, while noting the impact of social expectations on TNC conduct  gives no guidance on how to determine what those social expectations are.  2008 Report, supra note 197, at ¶54-55.


� 2009 Report, supra note 228, at ¶54-55.


� Kinley & Chambers, supra note 109, at 492 and note 207 (arguing that self-regulation is insufficient as the primary means of ensuring respect for human rights by TNCs).


� The 2007 Report itself is devoted to “mapping” then-existing international issues related to TNCs and human rights.  See 2007 Report, supra note 195.  In addition to the main report, the addenda to the 2007 Report contained research on human rights impact assessments and then-existing human rights policies among Fortune Global 500 companies.  2007 Report, supra note 195.  In 2008, the SRSG prepared a report on the scope and pattern of alleged corporate human rights abuses.  See Rep. of the Special Representative of the Secretary-General on the issue of human rights and transnational corporations and other business enterprises, Corporations and human rights:  a survey of the scope and patterns of alleged corporate-related human rights abuse, U.N. Doc. A/HRC/8/5/Add.2 (May 23, 2008).


� Despite the SRSG’s statement that “one size does not fit all” as pertains to due diligence, there are undoubtedly commonalities among companies and industries that allow for the creation of processes that are more specific than the “guiding principles” articulated by the SRSG’s framework.  Ruggie himself indicates that he is developing guidance points for implementing the components of due diligence.  2010 Report, supra note 229, at ¶84.  Given the existing data collection efforts through the SRSG’s office, the U.N. seems well positioned to craft prototype due diligence processes.


� Recent changes in domestic corporate governance requirements in several countries indicate the possibility of creating this requirement in the future.  See, e.g., 2010 Report, supra note 229, ¶33-43; Kinley & Chambers, supra note 109, at 492-493 and note 210.


� 2008 Report, supra note 197, ¶107.


� Indeed, the GC and the SRSG’s framework do not appear to be two separate “punches” at all.  The current incarnation of the GC’s Principle One on human rights tracks the SRSG’s “corporate responsibility to respect” exactly, including the due diligence framework.  The Global Compact:  Principle One, �HYPERLINK "http://www.unglobalcompact.org/AboutTheGC/TheTenPrinciples/principle1.html"�http://www.unglobalcompact.org/AboutTheGC/TheTenPrinciples/principle1.html�.  Although in the guise of two initiatives, the U.N.’s efforts, then, have resulted in substance in nothing in addition to the Global Compact.








